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FOREWORD

ARCHANA KOTECHA		
Head of Legal, Liberty Asia			
DUNCAN JEPSON
CEO and Founder, Liberty Asia
Since the discovery of human trafficking camps and mass graves near the Malaysia-Thailand border in
2015, the Malaysian government has made significant changes to the Anti-Trafficking in Persons and
Smuggling of Migrants Act (ATIPSOM). The amendments reform its victim protection system, notably
to allow all trafficking victims—including foreign nationals—who receive a protection order to work and
to move freely from government or NGO facilities, pending a medical screening and risk assessment.
While some amendments are in positive direction, the inclusion of the provisions on people smuggling
under the ATIPSOM has been heavily criticized. In the absence of human rights laws that address the
exploitation of migrants, this combined anti-trafficking and anti-migrant smuggling law has done little to
address the system-wide issues that create and sustain endemic abuse of the labour rights of the migrant
workers.
Despite the efforts to amend the ATIPSOM, the protection is not far-reaching enough. Malaysia’s labour
policies are uneven, primarily managing migrant workers as a security concern rather than recognizing
their significant contribution to the country’s economic growth, which over the past decades has been
sustained by a constant inflow of migrant workers. Given the sheer size of migrant worker population
in the country, strengthening labor inspections, improving procedures to identify victims of forced
labor among the migrant population and effectively investigating labour trafficking should be promptly
implemented.
The increased information available to consumers on supply chains should drive the government
to improve labour migration policy in Malaysia. Growing consumer awareness of the exploitative
conditions under which some products are being produced in the electronic factories or on palm oil
plantations in Malaysia has hurt the industries’ performance as well as the reputation of the country.
Transparency and accountability has become increasingly important with the new laws being passed
globally including the UK’s Modern Slavery Act, France’s Devoir de Vigilance, the Netherlands’ Due
Diligence on Child Labour Law and most recently the UK’s Criminal Finances Act. The role of States
to protect human rights should be strengthened and Malaysian government could make far greater use
of legal tools to ensure business respects human rights and labour standards and keep pace with the
expansion of global economic activities.
This report stresses the need for a multidisciplinary response to the crime of trafficking, forced labour
and modern day slavery. The positioning of human trafficking as an immigration issue, rather than a
human rights issue, is likely to damage any ongoing efforts. Should Malaysia wish to strengthen the
fight against human trafficking, the immigration and labour policies reform must go hand in hand with
counter-trafficking efforts.
Thank you to Tenaganita and Liva Sreedharan for their collaboration in producing this Legal Gap Analysis.
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EXECUTIVE SUMMARY
(1)

Malaysia’s anti-human trafficking law incorporates provisions
on smuggling that are contrary to Malaysia’s obligations
under the Palermo Protocol. Human trafficking and
smuggling can be closely connected, but require different
law enforcement strategies. Treating the crimes of smuggling
and trafficking as closely related will undermine the
identification and protection of human trafficking victims.

(2) The definition of “trafficking in persons” has been narrowed
considerably and limits the crime to those situations in
which a person is exploited by means of “coercion”. The
new definition is inconsistent with the Palermo Protocol,
which goes beyond cases of coercion, and has the potential
to leave out adult trafficking victims who are abused by
using fear, psychological manipulation and debt bondage.
(3) Although Malaysia has fully enacted a specific antitrafficking law, six out of 35 cases were reportedly
prosecuted under other laws such as the Immigration Act
and the Penal Code in 2016. The Penal Code prohibits
some forms of human trafficking e.g. habitual dealing
in slaves and prescribes penalties that are sufficiently
stringent or commensurate with penalties prescribed for
the crime of trafficking in persons under the ATIPSOM.
(4) The understanding and application of the law would improve
significantly if the concept of forced labour is formally
defined in the ATIPSOM. Currently, there is a lack of
conceptual clarity and also much difficulty in interpreting
indicators that are relevant to this crime. Having a clear
definition would help in differentiating between human
trafficking and forced labour cases and to making the right
decisions when it comes to the nature of the case that needs
to be prosecuted and the type of evidence this warrants. In
addition, concepts such as “psychological coercion” and
“debt bondage” that are very common traits of both human
trafficking and forced labour cases are often difficult to
comprehend and apply in court especially in the absence of
experts who can testify as to state of mind and the existence
and impact of coercion on a vulnerable individual’s actions
and psyche. Expert witnesses must be engaged in order to
assist the court with making critical decisions about the
existence of psychological coercion and its resulting impact.
(5) The amendments to the ATIPSOM expand protection
and services to victims to provide freedom of movement,
work authorization, transitional housing services, and a
monthly stipend for victims of human trafficking. The
amendments also extend the interim protection orders to
allow for more thorough investigations and better victim
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identification. Additionally, Malaysian courts can order
convicted traffickers to pay restitution to victims and
even without a conviction, the courts can order alleged
traffickers to pay a fixed sum for lost wages to victims.
(6)

Gaps in Malaysia’s labor laws leave migrant workers,
particularly domestic workers, without key protections. In
the absence of equal protection of the laws, the vast majority
of exploited migrants will continue to be mistreated as
either undocumented workers or immigration detainees.
Compounding the weakness of the laws, uneven law
enforcement has also contributed to segmentation of the
labour force and essentially established migrants as a class
of workers to which a largely different set of rules apply.

(7)

Migrant workers are often susceptible to unfair labour
policies in Malaysia, leaving them highly vulnerable to
exploitation. The foreign levies and the government
fees for immigration processing, on top of substantial
recruitment fees charged by recruitment agents, coupled
with Malaysian law that allows for government fees to
be initially paid by the employer and then subsequently
deducted from the workers’ wages exacerbates this
vulnerability and can lead to debt bondage and forced
labour. The existing system makes it possible for migrant
workers to be smuggled into the country, work illegally and
later become “legalised” through amnesty programmes.

(8) Access to justice is hindered by several laws and policies that
have created an imbalance of power between the employer
and the worker. The policy that ties a domestic worker’s
residency to the employer has restricted the workers’
ability to seek redress and change employers. Similarly,
the requirement for the workers to pay for temporary
Special Passes to pursue justice in cases of employment
disputes essentially limit their avenues to access remedy.
(9) There is no specific legislation that addresses moneylaundering arising as a result of human trafficking,
however, section 2 of the Anti-Money Laundering Act
(AMLA) applies to serious offences, foreign serious
offences or unlawful activities (past or future) and any
movable or immovable tangible or intangible property
or interest therein (worldwide). “Serious offences”
include offences relating to human trafficking. There
is no evidence to suggest that the existing anti-money
laundering framework is being used to identify proceeds
from human trafficking nor that prosecutions and
convictions are being supported by asset seizures.
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Question 1. What (if any) are Malaysia’s specific anti-trafficking legislation?
1. Specific anti-trafficking legislation
In Malaysia, the specific anti-trafficking legislation is the Anti-Trafficking in Persons and Anti-Smuggling
of Migrants Act 2007 (Act 670) (the “ATIPSOM”). The ATIPSOM was passed in 2007 and later amended
in 2010 and 2015. The ATIPSOM identifies conduct which is considered to be a human trafficking activity,
and criminalises the act of trafficking. Part III of the ATIPSOM prescribes different penalties depending
on the circumstances of the offence, including:
• Any person, who traffics an adult, for the purpose of exploitation is subject to imprisonment for a
term not exceeding fifteen years and a fine.
• Any person found guilty of trafficking a person by means of threat, force, abduction, fraud,
deception, abuse of power, abuse of the position of vulnerability of a person, or payments/benefits to
obtain the consent of a person having control over a trafficked person is subject to imprisonment of
three to 20 years and a fine.
• Any person who is convicted of trafficking children for the purpose of exploitation is subject to
three to 20 years imprisonment and a fine.
• Any person who is found guilty for profiting from the exploitation of a trafficked person is subject
to a maximum of 15 years imprisonment, a fine of between RM 500,000 and RM 1,000,000, and
liable to forfeit the profits from the offence.
• Any person who brings in transit a trafficked person through Malaysia by land, sea or air, or
otherwise arranges or facilitates such act is subject to imprisonment for a term not exceeding seven
years, and a fine.
A “body corporate” can also be held liable for offences under the ATIPSOM and any person who at the
time of the commission of the offence was a director, manager, secretary or other similar officer of the
body corporate, or was responsible for the management of any of the affairs of the body corporate can be
found guilty of that offence.1 There does not appear to be any companies or officers that have been found
guilty of offences under the ATIPSOM.
2. Other legislation that seeks to prevent human trafficking
In addition to the ATIPSOM, Malaysia also has other legal tools to fight human trafficking namely the:
1. Penal Code (Act 574) (the “Penal Code”);
Sections 359 to 374 of the Penal Code deal with the criminal activities of kidnapping, abduction, slavery
and forced labour. Persons found guilty of kidnapping are subject to different terms of imprisonment,
e.g. kidnapping of a woman for forced marriage, unlawful intercourse, or prostitution is punishable with
imprisonment for up to ten years and a possible fine; kidnapping or abduction of a person for grievous
hurt, slavery, or homosexual acts may carry a punishment of imprisonment for up to ten years.
Section 370 of the Penal Code also prohibits the buying, selling, or disposing of a person as a slave, which
is a crime punishable with imprisonment of up to seven years and a probable fine. Moreover, a person
found to be habitually imports, exports, removes, buys, sells, traffics, or deals in slaves could be sentenced
with imprisonment of up to 20 years and a fine. The exploitation of a person for sex work is criminalised,
whether the offender is found to be selling, receiving, harbouring, restraining, advertising, or acting as
an intermediary for the victim by employing any false pretence, false representation, or fraudulent or
deceitful means. This could result in imprisonment of up to 15 years, whipping, and a fine.

1

Section 64 of the ATIPSOM.
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2. Child Act 2001 (Act 611) (the “Child Act”)
Sections 43 and 44 of the Child Act outline the acts involved in exploiting a child with intent that the
child is to be employed or used for the purpose of prostitution within or outside of Malaysia. Any person
who is found to be involved in any way in the process of trafficking a child for sexual exploitation may
be convicted and be liable for a fine of up to RM 50,000 or imprisonment of maximum 15 years or both.
Persons found to have committed certain offences or second or subsequent offences may also be subjected
to whipping up to ten strokes in addition to any term of imprisonment.
Sections 48 and 49 of the Child Act criminalise offences related to trafficking and abduction of children. A
person found guilty of participating in any transfer of possession, custody or control of a child; importing
a child by false pretences; or taking or sending out a child without proper consent of the person who has
lawful custody of the child could be fined up to RM 10,000 or imprisoned for a maximum of five years or
both.
3.

Immigration Act 1959/63 (Act 155) (the “Immigration Act”)

Under Section 8 of the Immigration Act, foreign sex workers, persons living on or receiving the proceeds
of prostitution, and those who procure or attempt to bring girls or women into Malaysia for the purpose of
sex work are considered to be prohibited immigrants.
4. Passports Act 1966 (the “Passports Act”)
Section 12 of the Passports Act provides that any person who withholds the passport or internal travel
document of another person without lawful authority may be sentenced to pay a fine of not more than
RM 10,000 and/or imprisonment of a maximum of five years.
However, these laws are at the same time being used to criminalise victims of trafficking. Since victims
have no special protected status, they are often prosecuted for immigration offences that take place as a
direct result of the victims being trafficked.
In addition to the key pieces of legislation and regulations described above, Schedule 1 to this document
contains an overview of other notable items.
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Question 2. Where Malaysia has ratified regional or international anti-trafficking conventions (including
the Palermo Protocol) does its legislation comply with those that would be needed in order to ensure
that it can, in theory, meet its obligation?
3.

The Palermo Protocol

Malaysia has acceded the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children (the “Palermo Protocol”) in 20092 but with reservations: Malaysia exempted
itself from Article 15, paragraph 3 where Malaysia “reserves the right specifically to agree in a particular
case to follow the arbitration procedure set forth in Article 15, paragraph 23 of the Palermo Protocol or
any other procedure for arbitration.”
1. Legislative measures
Under the Palermo Protocol, Malaysia has an obligation to adopt such legislative and other measures as
may be necessary to establish human trafficking activities as criminal offences.
The amendment to the ATIPSOM in 2010 merged the Anti-Trafficking in Persons and Anti-Smuggling of
Migrants into one legislation. The consequences of this blanket policy are that the victims of trafficking
are often treated as criminals first as they are mistaken to be smuggled migrants, and thus, the victims
do not receive immediate protection as they are deemed to be guilty until they are proven innocent. The
amendment to the ATIPSOM in 2015 did not clarify definitions of smuggled migrants and trafficking in
persons and as such there are no clear boundaries in the law.
Local NGOs have reportedly identified several human trafficking victims and filed cases in the labour
department or lodged police reports. However, authorities have refused to acknowledge them as victims
of human trafficking and often passed the cases to the Immigration department.4 Trafficking in persons
and smuggling of migrants must be treated as separate issues since trafficked individuals are victims of
exploitation and they should not be categorised together with smuggled people. Identifying those trafficked
as smuggled migrants may lead to human rights violations, where the victims may be wrongly criminalised
and deported for breaching immigration laws. Conversely, smuggled migrants may obtain protection at
shelters to which they are not entitled.
The legal definition of “trafficking in persons”, as amended in 2010, has been narrowed considerably and
falls short of the requirements of international law. The new definition limits the crime to those situations
in which a person is exploited by means of “coercion”.5 This is inconsistent with Article 3 of the Palermo
Protocol, which states that trafficking includes not only cases of coercion, but also “of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments
or benefits to achieve the consent of a person having control over another person”.

2 See https://treaties.un.org/pages/viewdetails.aspx?src=ind&mtdsg_no=xviii-12-a&chapter=18&lang=en#EndDec.
3 Article 15, Paragraph 2 states that “Any dispute between two or more States Parties concerning the interpretation or
application of this Protocol that cannot be settled through negotiation within a reasonable time shall, at the request of one
of those States Parties, be submitted to arbitration. If, six months after the date of the request for arbitration, those States
Parties are unable to agree on the organisation of the arbitration, any one of those States Parties may refer the dispute to the
International Court of Justice by request in accordance with the Statute of the Court.”
4 “New low in human trafficking report fits Putrajaya’s inaction, say activists”, The Malaysian Insider, 21 June 2014, https://
news.malaysianreview.com/7012/new-low-in-human-trafficking-report-fits-putrajayas-inaction-say-activists/.
5 “Coercion” means — (a) threat of serious harm to or physical restraint against any person; (b) any scheme, plan, or pattern
intended to cause a person to believe that failure to perform an act would result in serious to or physical restraint against any
person; or (c) the abuse or threatened abuse of the legal process.
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The definition of “coercion” and its relationship to Section 12 and Section 13 of the ATIPSOM raises
significant concern. Where an individual is found to have entered the country illegally, the distinction
between human trafficking and migrant smuggling rests on the interpretation of the new phrase inserted
into the definition of human trafficking – “all actions involved in acquiring or maintaining the labour or
services of a person through coercion”. Therefore, in making a distinction between a victim of human
trafficking and a smuggled migrant, an investigating officer would need to establish an element of
“coercion” surrounding his/her entry for the purposes of acquiring or maintaining that person’s labour or
services.6 The amendments could essentially make it more likely that victims of human trafficking will be
treated as undocumented migrants and be subject to deportation.
2. Assistance to, and protection of, victims
The Palermo Protocol requires Malaysia to consider implementing measures to provide for the physical,
psychological and social recovery of victims of trafficking.
Part V of the ATIPSOM provides for the appointment of social welfare officers as Protection Officers to
have control and responsibility for the care and protection of trafficked persons. There are also provisions
relating to protection orders, whereby a person is placed at a shelter home, and for the medical treatment
and hospitalization of trafficked persons. The new Section 51A to the ATIPSOM enables trafficked persons
with a Protection Order to move freely or to be employed outside of refuges in any occupation during the
interim protection order (“IPO”) or Protection Order.
The ATIPSOM also provides for the protection of the trafficking victims’ identity and privacy. Section 58
places a restriction on media reporting and publication where any mass media shall not reveal the name
or address, pictures or include any particulars that may lead to the identification of any trafficked person
either as being the trafficked person or as being a witness to any proceedings.
In relation to victim compensation, the amended ATIPSOM adds provisions that enable a court to order a
person convicted of an offense under the ATIPSOM to pay compensation to the trafficked person.7 Where
there is no conviction, a person can still be ordered to pay any wages in arrears to the trafficked person.8
As this addition is relatively new, it remains to be seen how often the Court will invoke this power.
3. Prevention Measures
Under the Palermo Protocol, Malaysia has an obligation to establish comprehensive policies, programs and
other measures to prevent and combat trafficking, and to protect victims of trafficking from re-victimisation.
Moreover, Malaysia is required to endeavor to undertake measures such as research, information and mass
media campaigns and social and economic initiatives to prevent and combat human trafficking.
The Malaysian government approved the second installment of the National Action Plan on Anti-Trafficking
in Persons (2016-2020) (the “NAP”), as a continuation of the previous National Action Plan that expired
in 2015. The NAP has outlined five guiding principles which includes government’s responsibility,
participation of civil society, treatment of trafficking victims based on human rights, coordination between
various government agencies and NGOs, and systematic and resilient evaluation. Although civil society
organizations will have full responsibility for sheltering all trafficking survivors by 2020, organizations on
the ground have noted that the NAP does not include a detailed framework for how civil societies will take
over all sheltering activities and does not provide funding for those that provide the shelters.9
6 Lyons, L., Ford, M. (2014). Trafficking Versus Smuggling: Malaysia’s Anti-Trafficking in Persons Act, available at https://
ses.library.usyd.edu.au/bitstream/2123/16337/2/Postprint_Trafficking%20Versus%20Smuggling.pdf.
7 Section 66A of the ATIPSOM.
8 Section 66B of the ATIPSOM.
9 NGO CEDAW Shadow Report, for the Malaysian Government’s Review by the CEDAW Committee, at the 69th CEDAW
Session in February 2018.
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The drafting of the National Action Plan on Business and Human Rights is reportedly in progress in
Malaysia.10 The Human Rights Commission of Malaysia (SUHAKAM) undertook the initial steps in
raising awareness around the UNGPs and developed a Strategic Framework for a National Action Plan
on Business and Human Rights11 articulating a set of policy objectives and related recommendations that
the government should consider. The National Action Plan on Business and Human Rights is expected to
influence businesses to have more respect for human rights in relation to working conditions and nondiscrimination.
Part II of the ATIPSOM established the Council for Anti-Trafficking in Persons and Anti-Smuggling
of Migrants (MAPO), which consists of various government officials and five representatives from
nongovernmental organizations. The 2015 amendments added a new Part IA to the ATIPSOM, establishing
a High Level Committee of certain government ministers that is tasked with deliberating on and making
decisions regarding recommendations made by MAPO.12
MAPO has a range of functions related to preventing and combating trafficking in persons and smuggling
of migrants, including: coordinating the implementation of the ATIPSOM; formulating policies and
programs, including protective programs for trafficked persons; increasing public awareness; monitoring
immigration and emigration patterns; advising the government on the issues, including developments at
the international level; coordinating the formulation of policies and monitoring their implementation with
relevant agencies and nongovernmental organizations; cooperating and coordinating with governments
and international organizations; collecting and collating data and information; and authorizing research.13
Examples of MAPO’s policies include the Standing Operating Procedures (SOP) in 2013 for enforcement
agencies with respect to human trafficking, and a separate SOP document related to the prosecution of
trafficking offenses; policy statement regarding allowing labor trafficking victims to work in Malaysia in
201414 which preceded the legislative changes related to permission to work. MAPO has also cooperated
with the private sector e.g. Malaysian Airlines and AirAsia15 by conducting “train the trainer” sessions
for its internal facilitators and trainers who will subsequently undertake the training for their respective
employees to spot and identify possible victims of human trafficking among the passengers and after
report any suspicious activities to the authorities. In 2016, the government maintained its allocation of
RM 4 million (US$891,860) to operate the MAPO secretariat.16
With regard to information and mass media campaigns, the government produced and aired 6,492
public service radio broadcasts and 1,648 television segments in 2016, compared to 6,447 and 1,347
announcements, respectively, in 2015.17 It also disseminated 20,000 informational booklets on trafficking
via 139 information centers around the country. Labor officials also provided information at the airport in
holding lounges for newly arrived migrant workers in a range of languages to help educate foreign workers
about their rights in Malaysia. The government also organized 11 awareness-raising programs with the
plantation industry to sensitize them to forced labor indicators.18
10 European Parliament (2017), Implementation of the UN Guiding Principles on Business and Human Rights, http://www.
europarl.europa.eu/RegData/etudes/STUD/2017/578031/EXPO_STU(2017)578031_EN.pdf.
11 Strategic Framework on a National Action Plan on Business and Human Rights for Malaysia 2015, http://www.suhakam.
org.my/strategic-framework-on-a-national-action-plan-on-business-and-human-rights-for-malaysia-2015/.
12 Section 5A and 5C of the ATIPSOM.
13 Section 7(1) of the ATIPSOM.
14 Press Release, Chairman of the Council for Anti-Trafficking in Persons and Anti-Smuggling of Migrants, Permission to
Work for Labour Trafficking Victims (Mar. 5, 2014), http://www.moha.gov.my/index.php/ms/ kenyataan-media-akhbar/1470chairman-of-the-council-for-anti-trafficking-in-persons-and-anti-smuggling-of-migrant-mapo-cum-secretary-general-of-theministry-of-home-affairs-datuk-seri-mohamad-khalid-shariff-permission-to-work-for-labour-trafficking-victims.
15 “Mapo to work with international airlines to curb human trafficking”, The Sun Daily, 5 February 2018, http://www.
thesundaily.my/news/2018/02/05/mapo-work-international-airlines-curb-human-trafficking.
16 US Department of State, Trafficking in Persons Report 2017, p.267.
17 Id.
18 Id.
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4. Other International Anti-Trafficking Conventions and Regional Anti-Trafficking Conventions
Malaysia is party to the following international conventions and bilateral agreements regarding human
trafficking:
1. Convention on the Rights of the Child (CRC) and the Optional Protocols of the Convention on
the Rights of the Child;
2. Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW);
3. ILO Convention on Forced Labour, 1930 (No. 29);
4. ILO Convention on the Worst Forms of Child Labour, 1999 (No. 182);
5. ILO Convention on Minimum Age, 1973 (No. 138);
6. ASEAN Declaration Against Trafficking in Persons Particularly Women and Children;
7. ASEAN Convention Against Trafficking in Persons, Especially Women and Children (ACTIP);
8. Protocol to Amend the Memorandum of Understanding between the Government of Indonesia
and the Government of Malaysia on the Recruitment and Placement of Indonesian Domestic
Workers 2006;
9. Memorandum of Understanding between the Government of Cambodia and the Government of
Malaysia on the recruitment and employment of Cambodian domestic workers;
10. Memorandum of Understanding between the Government of Kingdom of Thailand and the
Government of Malaysia to share information to combat human trafficking;
11. Memorandum of Understanding between the Government of Kingdom of Thailand and the
Government of Malaysia to increase cooperation between police forces on crime prevention and
suppression;
12. Memorandum of Understanding between the Government of the United Kingdom and the
Government of Malaysia in Combating Transnational Crime/Security;
13. Memorandum of Understanding between the Government of Australia and the Government of
Malaysia in the field of transnational crime;
14. Memorandum of Understanding between the United States Government and the Government of
Malaysia on assistance in the field of transnational crime; and
15. Memorandum of Understanding between the Government of People’s Republic of China and the
Government of Malaysia on security, immigration and transnational crime.
Please see Schedule 2 for a chart containing key provisions of other conventions.
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Question 3. What legislation exists to cover labour laws (i.e. protection of workers’ rights, domestic
workers)? Are migrant workers – both legal documented and illegal undocumented – covered by such
legislation?
1. Labour Laws and Regulations
(a) Key Legislations
There are a number of labour laws in Malaysia, some of which do not apply to migrant domestic workers.
In principle, this framework of labour legislation provides equality of treatment for registered migrants
with nationals in terms of wages, work hours, holidays, terminations, non-discrimination, freedom of
association, access to complaint mechanisms and other protections. In practice, however, labour laws
are often ineffectively enforced for the benefit of migrant workers.19 A variety of recent reports on labour
rights violation have ranged from widespread withholding of passports in contravention of Malaysian law
in the fast food industry,20 migrant workers on palm oil plantation making less than the national statutory
minimum wage21 to excessive work hours and inadequate rest days in the electronic industry.22
Those sections of the laws which do apply to domestic workers are not well monitored or enforced. For
example, Section 19 of the Employment Act provides that workers should be paid no less regularly than
monthly, and they should be paid by the seventh day after the end of the first month. There is evidence
showing that many employers do not pay wages on time, if they are paid at all.23 Further, Section 24 of the
Employment Act states that lawful deductions from a salary should not exceed 50% of the wages earned.
The reality for many domestic workers is that they are not paid at all for the first several months of work
as their salaries are deducted to pay for recruitment fees.24
1. Employment Act 1955 and Employment (Amendment ) Act 2012 (the “Employment Act”)
The Employment Act grants minimum benefits and conditions to employees, including foreign
workers, who earn RM 2,000 or below and all manual labourers regardless of their wages. The
requirements under this act generally include legal requirements on contract of service, payment
of wages, employment of women, maternity protection, complaints, termination and lay-off
beneﬁts, and other beneﬁts including working hours, rest days, public holidays, annual leave, and
sick leave.
Under the Employment Act, there are also the Employment Regulations 1957, Employment
(Termination and Lay-Off Beneﬁts) Regulations 1980, Employment (Limitation of Overtime
Work) Regulations 1980, Employment (Part-Time Employees) Regulations 2010 and
Employment (Termination and Layoff Benefits) Regulations 1980.
19 ILO (2016), Review of Labour Migration Policy in Malaysia, http://apmigration.ilo.org/resources/review-of-labourmigration-policy-in-malaysia/at_download/file1.
20 “Workers for McDonald’s in Malaysia say they were victims of labour exploitation”, The Guardian, 28 November
2016, https://www.theguardian.com/global-development/2016/nov/28/workers-for-mcdonalds-malaysia-claim-labourexploitation#img-2.
21 Finnwatch (2016), Working conditions at the IOI Group’s oil palm estates in Malaysia: a follow-up study, https://www.
finnwatch.org/images/pdf/IOI-2016_EN.pdf.
22 “Samsung and Panasonic accused over supply chain labour abuses in Malaysia”, The Guardian, 21 November 2016,
https://www.theguardian.com/global-development/2016/nov/21/samsung-panasonic-accused-over-supply-chain-labourabuses-malaysia.
23 Amnesty International (2010), Trapped: The Exploitation of Migrant Workers in Malaysia, https://www.amnesty.org/en/
documents/ASA28/002/2010/en/.
24 The Equal Rights Trust (2012), Washing the Tigers: Addressing Discrimination And Inequality In Malaysia, http://www.
equalrightstrust.org/ertdocumentbank/Malaysia%20CR%201.pdf.
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2. Children and Young Persons (Employment) Act 1966 and Children and Young Persons
(Employment) (Amendment) Act 2010 (the “Children Employment Act”)
The Children Employment Act provides for the regulation of employment of children and
young persons. There are many restrictions on where and how children and young persons are
allowed to work e.g. no child or young person may participate in employment risky to the life,
limb, health, safety or morals of the child or young person; no child or younger person shall be
required or permitted to work more than six days.
3.

Private Employment Agencies Act 1981
The purpose of this law is to regulate private recruitment agencies nationwide. Recruitment
agencies are required to obtain a license to operate from the Ministry of Human Resources
(MOHR) and an additional endorsement is required for placement of workers overseas. The
Act is expected to be subsumed by the Private Employment Agencies (Amendment) Bill 2017,
a draft of which was tabled for first reading in Parliament in 2017.25 The amended legislation
aims to extend to recruitment of foreign workers and improve enforcement – particularly for
recruitment of domestic workers.

4. Industrial Relations Act 1967
The Industrial Relations Act aims at promoting and maintaining industrial harmony and
providing for the regulation of the relations between employers and workers and their trade
unions. In addition, it also provides ways to settle disputes between employers and employees.
This Act is responsible for resolving cases of unfair dismissal as well as rules for termination of
employment.
5.

Minimum Wages Order 2016
This order applies to all employers, regardless of the number of employees, as well as all
employees in the private sector, with the notable exception of domestic servants. It sets
minimum wages for Peninsular Malaysia and for East Malaysia (Sabah, Sarawak, and Labuan). A
new minimum wage is expected to be announced in 2018 to close the minimum wage gap for the
private sector between Peninsular Malaysia and East Malaysia.26

6. Worker’s Minimum Standards of Housing and Amenities Regulation 1990
This regulation applies to employees who work on plantation lands and employees under the
First Schedule of the Employment Act. This regulation requires employers to comply with
minimum standards of housing and nurseries for workers and their dependents, to allot land
for cultivation, and to provide health, hospital, medical, and social amenities as well as housing
amenities that include building, supply of water and electricity, allotment of land, and rent.

25 “Private Employment Agencies (Amendment) Bill 2017 tabled in parliament”, 30 March 2017, http://www.kwongwah.
com.my/?p=295410.
26 “New minimum wage to be announced next year”, 12 October 2017, http://www.themalaymailonline.com/malaysia/
article/new-minimum-wage-to-be-announced-next-year#rWhFjR.YCACYReKo.97.
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7.

Occupational Safety and Health Act 1994
This act applies to selected sectors. Under requirements of this act, employers need to fulﬁl
duties in order to secure safety, health, and welfare of persons at work, protect persons in the
work place, and promote an environment suitable for persons at work.

8.

Trade Union Act 1959
The act seeks to control activities of trade unions and lays down stringent statutory and
procedural provisions for the formation and operations of trade unions in Malaysia.

9.

Employment (Restriction) Act 1968
The act provides for employment permits, registration, and restrictions for non-Malaysian
citizens.

(b) Key Protections and Rights
These laws and regulations, together with a variety of local provisions, create a broad system that
focuses on the protection of labour rights through the following aspects:
i. Labour contracts: Employers have an obligation to sign a written contract which needs to
include a provision for termination. However, this is only in respect of a contract for service
which does not exceed RM 2,000 a month or where the employee is engaged in manual
labour.
ii. Working hours: Generally, employees should not work for more than 8 hours per day and
48 hours per week. For most instances of employees working overtime, employers must
make overtime payments ranging from 150% to 300%, with the highest compensation being
provided for work during holidays.
iii. Rest days: The statutory minimum is one rest day per week, which tends to fall either on a
Saturday or Sunday.
iv. Minimum salary requirements: Under the Minimum Wage Act 2016, the minimum salary
is fixed at RM 1,000 per month, or RM 4.81 per hour for Peninsular Malaysia. For Sabah,
Sarawak, and Labuan, the minimum wage is RM 920 per month, or RM 4.42 per hour.27 It
should be noted that the TIP Report 2015 criticized Malaysia as domestic workers continued
to be excluded from a number of protections under the Employment Act, including
minimum wage. Although Section 60L of the Employment Act reinforces the concept of
equality between different categories of workers, not until domestic workers are recognized
as workers will they able to enjoy the same protections and rights guaranteed under the
Employment Act.
v.

27

Social insurance and benefits: It is compulsory for employers to pay social insurance for
employees to cover industrial accidents, occupational diseases, accidents, invalidity or
death. It is also compulsory for employers to contribute to the Employees Provident Fund
(EPF) under the Employees Provident Fund Act 1991. However, these contributions are only
compulsory if the employee is a Malaysian citizen or a permanent resident. Foreign workers

Article 3 and Article 4 of the Minimum Wages Order 2016.
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are covered under the Workers Compensation Act 1952.
vi. Labour safety and health: Employers have the duty to ensure the safety, health and welfare at
work of all their employees under the Occupational Safety and Health Act 1994.
vii. Special protections for female workers: Employers cannot employ female workers to work
in any agriculture industry between 10 p.m. and 5 a.m. and any underground work. Female
workers are also entitled to enjoy maternity leave and other benefits.
viii. Special protections for child workers: Pursuant to the Children Employment Act, children
under the age of 15 are prohibited from taking up employment except employment involving
light work suitable to his/her capacity in any undertaking carried on by his/her family;
employment requiring him/her to perform work approved or sponsored by the Government
and carried on in any school and training as an apprentice under a written apprenticeship
contract. Children under the age of 18 may engage in work similar to a child under the
age of 15 provided that no female under 18 may engage in any employment in hotels, bars,
restaurants, boarding houses or clubs unless the establishments are under the management
or control of her parent or guardian. A child or young person is also prohibited in any
employment requiring him/her to work underground.
2. Migrant Workers
It is estimated that there are two million documented migrant workers, and two million or more
undocumented migrant workers in Malaysia, according to United Nations Special Rapporteur on
trafficking in persons,28 which translates to roughly one illegal immigrant for every documented migrant
worker in the country. Migrant workers (documented and undocumented) are made to work long hours,
lack rest days, not being paid their wages, or even suffer physical and sexual abuse.29
(a) Documented Migrant Workers
Documented migrant workers would be legal foreign workers that are registered in Malaysia.
They enjoy the benefits under the Employment Act as Section 2 and Schedule 1 of the
Employment Act describes an “employee” as:
i. any person, who irrespective of his occupation, has entered into a contract of service with an
employer under which such person’s wages do not exceed RM 2,000; or
ii. any person who, irrespective of the amount of wages earned in a month, has entered into a
contract of service with an employer in pursuant of which
(1) he is engaged in manual labour including such labour as an artisan or apprentice;
(2) he is engaged in the operation or maintenance of any mechanically propelled vehicle
operated for the transport of passengers or goods or for reward or for commercial;
(3) he supervises or oversees other employees engaged in manual labour employed by the
same employer in and throughout the performance of their work;
(4) he is engaged in any capacity in any vessel registered in Malaysia; or
(5) he is engaged as a domestic servant.
Section 60L of the Employment Act reinforces this concept of equality, and the prohibition of
discrimination between different categories of workers. The right to report any discrimination is
given to all workers, local or migrant, and the duty is imposed on the Director General of Labour
to enquire into these complaints.
28 Malaysia: UN expert urges Government to boost efforts in helping victims of human trafficking, http://www.un.org/apps/
news/story.asp?NewsID=50221#.VXEzAzmXK2w.
29 Id.
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Migrant workers are also covered under the Workmen’s Compensation (Foreign Workers’
Compensation Scheme) (Insurance) Order 1998 where employers are obligated to get an
insurance policy for their foreign worker, which provides additional benefits in the event of death
of the workman from personal injury sustained in an accident which arises out and in the course
of his employment, and the insurance also covers accidents which occurs outside the working
hours of a workmen. However, such indemnity is deemed insufficient to make victims whole
and the Workmen’s Compensation Act should be revised to provide foreign workers with fair
compensation.
Despite having the laws in place, migrant workers continue to face discrimination and abuse in a number
of areas. First, foreign workers are tied to their employers by their work permits, which are required
for them to maintain legal status in the country. This power imbalance leaves them vulnerable to abuse
by their employers. In cases of employment disputes, migrant workers who wish to pursue justice are
required to pay for monthly temporary Special Passes which can only be renewed three times and do not
give them the right to work.30
Another factor that imposed additional financial burden on migrant workers is the governmentimposed foreign levy imposed on migrant workers and the requirement of migrant workers to pay
additional insurance, which in effect have made migrant workers more vulnerable to debt bondage and
exploitation. There is evidence that the foreign levy was deducted equating to a 25% reduction in their
basic wages.31 Despite announcement of the mandatory imposition of foreign workers’ levy payment on
employers early in 2017, the implementation has been delayed and the levy actually came into effect
on 1 January 2018.32 The levy rates for foreign workers in Peninsular Malaysia for the manufacturing,
construction and services sectors are fixed at RM 1,850, while for the plantation and agriculture sector
the rate is RM 640, and for domestic workers ranging from RM 410 to RM 590. For Sabah and Sarawak,
the levy for foreign workers in the manufacturing and construction sectors are RM 1,010, services (RM
1,490), plantation (RM 590), agriculture (RM 410), and domestic workers ranging from RM 410 to
RM 590.33 The recruitment fee charged by recruitment agents thus can include government fees for
immigration processing, foreign levies, as well as the agency’s own administrative fees, which can be
substantial. This is exacerbated by the fact that Malaysian law allows for government fees to be initially
paid by the employer and then subsequently deducted from the workers’ wages.34
There are also other levies and charges which have translated into de facto income taxes which also
imposed substantial financial burden on the migrant workers. Migrants earning RM 1,000 a month
would be paying a “de facto income tax” rate of between 9% and 19%, in contrast to a Malaysian citizen
who earns the same minimum wage income who would need to pay only 0.6% of his salary as income
tax.35 In addition, migrant workers are required to pay about four times the user charges levied on
Malaysians at government hospitals. Foreign workers also contribute significantly to public finances
through annual levies, currently amounting to between RM 640 and RM 1,850.36

30 Women’s Aid Organization (2017), Human Trafficking in Malaysia: A Focus on Women and Children, http://www.wao.
org.my/2017+WAO+Report+-+Human+Trafficking+in+Malaysia_152_6_1.htm.
31 See note 19.
32 “Malaysia defers foreign workers’ levy payment to 2018”, South China Morning Post, 14 January 2017, http://www.scmp.
com/news/asia/southeast-asia/article/2061521/malaysia-deferrs-foreign-workers-levy-payment-2018.
33 “Foreign worker levy to start Jan 1”, Malay Mail Online, 20 December 2017, http://www.themalaymailonline.com/
malaysia/article/foreign-worker-levy-to-start-jan-1#YGptMZr5hQYi5p21.99.
34 US Department of State, Trafficking in Persons Report 2017, p.265.
35 “Give migrants within Asean same social benefits as locals”, Free Malaysia Today, 18 August 2017, http://www.
freemalaysiatoday.com/category/nation/2017/08/18/give-migrants-within-asean-same-social-benefits-as-locals/.
36 Id.
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A number of factors have constrained systematic enforcement of labour legislation for migrant workers
in Malaysia. Migrants often work in sectors that are harder for labour inspectors to reach, such as
on remote palm oil plantations, or domestic work in private homes which fall outside the scope of
inspections entirely. A large number of migrant workers work as domestic helpers in Malaysia and this
population of domestic workers are categorized as “domestic servants” and excluded from the scope
of the Employment Act and the Minimum Wages Order. Domestic workers are also not entitled to
protection under the Domestic Violence Act (DVA), which only applies to spouses and family members.
The government, via the 11th Malaysia Plan (2016-2020), has outlined initiatives to improve the foreign
workers’ management system in Malaysia, including capping the employment of foreign workers at 15
percent for the country’s total employment rate by 2020, and regulating the influx of low-skilled foreign
workers through the improvement of the foreign workers levy system.37
(b) Undocumented Migrant Workers
Undocumented migrant workers are illegal in Malaysia and are usually subject to abuse and exploitation
by unscrupulous employers. Mechanisms for monitoring workplace conditions are often inadequate.
Private, for-profit labour agencies, themselves often guilty of abuses, are often tasked with resolving
abuse cases. Foreign migrant labourers, legal and illegal, often worked under difficult conditions,
performed hazardous duties, have their pay withheld by employers, and have no meaningful access to
legal counsel in cases of contract violations and abuse as they have no legal status in the Country.38 In the
case of Lee Seng Kee v Sukatno and Ong Thean Soo, the High Court of Malaysia ruled that an irregular
migrant worker could not receive compensation for loss of income on the basis that he did not have legal
status in Malaysia.39
Undocumented migrant workers in Malaysia also include illegal foreign workers who were bound for a
third-country destination such as the United Arab Emirates and Syria but using Malaysia as a gateway
point. It is suggested that at least 60% of human trafficking victims from Indonesia reportedly travelled
via Malaysia into Saudi Arabia using pilgrimage visas instead of work visas in 2017. Many had been
promised work as domestic helpers, but were abandoned by their recruiter in Malaysia40 and left to
further exploitation as they struggled to pay back the debts incurred.

37 Eleventh Malaysia Plan 2016-2020, available at http://www.epu.gov.my/en/rmk/eleventh-malaysia-plan-2016-2020.
38 US Department of State, Country Reports on Human Rights Practices for 2016, http://www.state.gov/j/drl/rls/hrrpt/
humanrightsreport/index.htm?year=2016&dlid=265350.
39 See note 23.
40 “Why is Malaysia target of human traffickers”, Free Malaysia Today, 11 January 2018, http://www.freemalaysiatoday.com/
category/nation/2018/01/11/tenaganita-why-is-malaysia-target-of-human-traffickers/.
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Question 4. What legislation exists to protect women and girls from gender-based exploitation (i.e.
forced prostitution, domestic violence, child marriage, and temporary marriage) and are migrants –
both legal and illegal documented and undocumented - covered by these legislations?
Having ratified the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) in July 1995, the Malaysian Government is required to ensure the respect of women’s rights.
However, Malaysia has yet to incorporate CEDAW into national law nor has it enshrined in law the age
of marriage for boys and girls at 18 years of age.41 Although there is an amendment made to the Federal
Constitution (which is the highest law in Malaysia) in July 2001 to prohibit gender discrimination, there is
no specific gender equality legislation in place providing for the comprehensive realisation of substantive
equality of women with men in both public and private spheres of life.
1. Forced Prostitution:
Soliciting prostitution is illegal in Malaysia.42 Children are protected against prostitution under the
Child Act 2001 (the “Child Act”).43 Prostitution is not only confined to females but also males as the
word “prostitution” is defined under the Penal Code as the “act of a person offering that person’s body for
sexual gratification for hire whether in money or in kind.”
It is also a crime under the Penal Code to manage or own a brothel,44 as well as to live on the earnings of
prostitution of another person.45
2. Domestic Violence:
The Domestic Violence Act 1994 was implemented on June 1, 1996 and the Domestic Violence
(Amendment) Act 2012 (the “DVA”) has taken effect on February 20, 2012. The 2012 amendment has
further extended the definition of “domestic violence” to include “causing psychological abuse which
includes emotional injury to the victim; causing the victim to suffer delusions by using any intoxicating
substance or any other substance without the victim’s consent or if the consent is given, the consent was
unlawfully obtained; or in the case where the victim is a child, causing the victim to suffer delusions by
using any intoxicating substance or any other substance”. The DVA is not expressly confined to Malaysian
citizens and therefore would cover both legal and illegal foreign workers.
Domestic violence is not defined as a specific crime punishable by new penalties, but it is attached to
the Penal Code under definitions and procedures for hurt, criminal force and assault.46 This means that
the charges under the Penal Code are treated like a one-offence, rather than reflecting the serious and
persistent nature of domestic violence. Domestic violence is a unique type of crime, typified by habitual
violence used in an intimate setting and therefore cannot be adequately addressed by existing Penal Code
measures, which are drafted to address individual acts of violence or intimidation rather than repetitive
acts.47 Women rights organisations in Malaysia have been advocating for a separate offence called
‘Domestic Violence’, to address the seriousness of repetitive and intimate violence.48
41 CEDAW discusses situation of women in Malaysia, Chile, Republic of Korea and Fiji with civil society representatives, 19
February 2018, http://www.ohchr.org/sp/NewsEvents/Pages/DisplayNames.aspx?NewsID=226738&langID=E.
42 Section 372B of the Penal Code.
43 Section 43(1)(a) of the Child Act 2001.
44 Section 373 of the Penal Code.
45 Section 372A of the Penal Code.
46 Section 3 of the Domestic Violence Act 1994.
47 Women’s Aid Organization, Domestic Violence – The Malaysian context, http://www.wao.org.my/
Domestic+Violence_98_5_1.htm.
48 “Domestic Violence Act amendments not enough”, Malaysiakini, 4 October 2011, http://www.malaysiakini.com/
letters/177712.
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Under the DVA, domestic violence includes the following acts:49
i. wilfully or knowingly placing, or attempting to place, the victim in fear of physical injury;
ii. causing physical injury to the victim by such act which is known or ought to have been
known would result in physical injury;
iii. compelling the victim by force or threat to engage in any conduct or act, sexual or otherwise,
from which the victim has a right to abstain;
iv. confining or detaining the victim against the victim’s will;
v.

causing mischief or destruction or damage to property with intent to cause or knowing that it
is likely to cause distress or annoyance to the victim;

vi. causing psychological abuse which includes emotional injury to the victim;
vii. causing the victim to suffer delusions by using any intoxicating substance;
viii. any other substance without the victim’s consent or if the consent is given, the consent was
unlawfully obtained; or
ix. in the case where the victim is a child, causing the victim to suffer delusions by using any
intoxicating substance or any other substance.
The DVA defines domestic violence as an act by a person against his or her spouse, his or her former
spouse, a child, an incapacitated adult or any other member of the family.50 It does not protect those who
live together but are not married, or survivors of dating violence.51
Local NGOs have pointed to the lack of protection and redress for victims of violence against women,
which is due to the inadequate application of existing laws and the non-recognition of marital rape and
intimate partner violence.52
3.

Forced Marriage, Child Marriage and Temporary Marriages:
(a) Forced Marriage
It is an offence under Section 37 of the Law Reform (Marriage and Divorce) Act 1976 (the “LRA”)
to force or threaten someone to compel him or her to marry against his or her will. Further, Section
366 of the Penal Code states that it is an offence to kidnap and abduct a woman to compel her to
marry.
(b) Child Marriage
Child Act defines a child as “a person under the age of eighteen years”.53 Child marriage is still
legally permitted in Malaysia. Under the LRA, a non-Muslim female between the age of 16 and 18
can marry with the authorisation of the Chief Minister.54 The Malaysian legal system recognises
two separate systems of courts. There is a parallel system of state Syariah Court, which has limited
jurisdiction over matters of state Islamic law (Syariah), and in particular matters relating to Family
Law. For Muslims therefore, the minimum age of marriage is 16 years for females and 18 for males,
with an exception that permits Muslim girls and boys below these ages to marry with the Syariah

49
50
51
52
53
54
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Section 2 of the Domestic Violence Act 1994.
Section 2 of the Domestic Violence Act 1994.
See note 47.
See note 41.
Section 2 of the Child Act 2001.
Section 10 and Section 21 of the Child Act 2001.

Court’s consent.55 In 2012, the Syariah Courts approved 1,022 out of the 1,165 applications for
marriage in which one party, usually the bride, is younger than the legal age for marriage.56
(c) Temporary Marriages
There is no specific legislation on temporary marriages in Malaysia.

Question 5. Do victims of trafficking have protected status under the law?
The amendments to the ATIPSOM, if properly implemented and enforced, will expand protection and
services for victims of trafficking.
Potential victims will first be identified by an enforcement officer. The ATIPSOM identified five types of
enforcement officers from the following government agencies: Royal Malaysian Police; Labour Department (part of the Ministry of Human Resources), as well as the equivalent departments in Sabah and
Sarawak (on the island of Borneo); Immigration Department (part of the Ministry of Home Affairs); Royal
Malaysian Customs Department; and Malaysian Maritime Enforcement Agency. Under the ATIPSOM, enforcement officers are required to “investigate into the circumstances of the person’s case for the purpose
of determining whether the person is a trafficked person.”
In Malaysia, local civilian and emergency responders from Ikatan Relawan Rakyat Malaysia (Rela) are given duties in immigration enforcement. This could lead to misidentification of trafficking victims because
these responders are neither adequately trained nor sufficiently concerned to identify trafficked persons.
When a person is identified by an enforcement officer as a potential trafficking victim, he or she will be
brought to a Magistrate. Pursuant to Section 44 of the ATIPSOM, the Magistrate may make an interim
protection order (“IPO”) for the person to be placed at a place of refuge for 21 days (previously 14 days).
The longer timeframe should allow enforcement officers to conduct a more thorough investigation which
should lead to increased victim identification. During the IPO, Protection Officers have responsibilities
related to the care and protection of trafficked persons at places of refuge. They have the “power to supervise the trafficked person upon order by the Magistrate or direction by the Minister”. Protection Officers
are also responsible for inquiring into the backgrounds of such persons and for preparing a report for the
consideration of the Magistrate’s Court, which is produced jointly with an enforcement officer’s relevant
investigations. If the Magistrate is satisfied from the report that the person is indeed a trafficking victim, a
Protection Order will be made and Malaysian authorities can place trafficking victims in a place of refuge
during the course of investigation for a period not exceeding three months (previously two years) from the
date of the order57 and can be extended until they are deported to their country of origin.
The Ministry of Women, Family, and Community Development maintains seven facilities specifically to
house trafficking victims—four for women, one for men, and two for child trafficking victims, while some
survivors are sheltered by embassies or NGOs.58 The government provides basic services for all victims
staying in its facilities, including food, shelter, medical care, social and religious activities, and security.59
In addition, the government commenced monthly allowance payments of RM 120 (US$27) to victims
for incidental expenditures. Nevertheless, government shelters often lack interpreters which makes it
55 Section 8 of the Islamic Family Law (Federal Territories) Act 1984.
56 Child marriages on the rise, The Stars, 6 October 2013, http://www.thestar.com.my/News/Nation/2013/10/06/Childmarriages-on-the-rise-1022-applications-approved-in-2012-compared-to-900-in-2011/.
57 Section 51 of the ATIPSOM.
58 US Trafficking in Persons Report 2017, p.266.
59 Id.
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difficult for victims to communicate their needs. Trafficking survivors typically are not provided with legal
representation, thus they have limited knowledge of their legal rights and information on their legal cases.
Local NGOs have noted that there are not enough shelters for trafficking victims in Malaysia, given the
high number of migrant workers and sex workers60 and as increased police efforts to identify victims has
led to more shelter residents. Existing shelters are also overly crowded. For example, the largest shelter
has a capacity of approximately 70 residents but has occasionally housed up to two hundred individuals
or more.61 The amendments to the ATIPSOM, which allow NGOs to house survivors legally as designated
protection officers, may bring Malaysia one step closer towards filling the gap in availability of existing
shelter space.62 However, their capacities are still limited by the fact that the government does not provide
financial support.
A new policy which came into effect on March 1, 2014 allows only victims of labour trafficking, who
do not require further care and protection at shelter homes, to work and reside in Malaysia63 subject
to certain conditions namely prior consent of the victims are required, approval from their diplomatic
missions, confirmation that their safety are not guaranteed if return to their country of origin and that
they have entered the country legally.64 According to Tenaganita65 (a local NGO that assists and shelters
trafficked victims), the Deputy Public Prosecutor (“DPP”) provide free legal representation at these
Government shelters.
Another positive amendment to the ATIPSOM is the new section 51A, which allows trafficking victims
freedom of movement (where previously foreign trafficking survivors could only do so with supervision),
as well as the right to work pending a security risk assessment, medical screening, and mental health
evaluation. Any person under an IPO or a Protection Order can now move freely or be employed, engaged
or contracted with to carry out work in any occupation during the protection order period. This provision
applies to foreign nationals subject to rules and regulations relating to employment of foreign nationals in
Malaysia.66 However, there is reportedly a lack of interest among victims of trafficking to move freely and
work in Malaysia even though the promised salary is significantly above the minimum wage.67
Of the 1,558 victims identified in 2016, authorities completed 106 risk assessments to consider whether
to grant freedom of movement; authorities denied 60 victims freedom of movement based on alleged
medical or security concerns.68 The medical screenings were conducted by trained physicians. In 2016, the
government issued six work visas to trafficking victims—compared to four issued the previous year. The
government authorized freedom of movement for an additional 40 foreign victims, but delays in obtaining
passports from victims’ respective embassies stymied the issuance process of special immigration passes,
which are prerequisite for freedom of movement. Ultimately, the government issued 12 special immigration passes during the reporting period.69
Although there is presently no provision in the law for compensation for victims of trafficking, new sections 66A and 66B permit the Court before which a person is convicted of an offence under the ATIPSOM
60 “Why human trafficking victims stay silent”, Free Malaysia Today, 22 September 2017, http://www.freemalaysiatoday.
com/category/opinion/2017/09/22/why-human-trafficking-victims-stay-silent/.
61 Id.
62 Women’s Aid Organization (2017), Human Trafficking in Malaysia: A Focus on Women and Children, available at http://
www.wao.org.my/2017+WAO+Report+-+Human+Trafficking+in+Malaysia_152_6_1.htm.
63 Statement by the Ministry of Foreign Affairs on the US State Department Trafficking in Persons Report 2014, https://
www.kln.gov.my/archive/content.php?t=3&articleId=4214329.
64 “Migrant victims of labour exploitation can now work in Malaysia”, The Star, 12 January 2012, https://www.thestar.com.
my/news/nation/2012/01/12/migrant-victims-of-labour-exploitation-can-now-work-in-malaysia/#8pcwiJWLVf2QZIQm.99.
65 http://www.tenaganita.net/.
66 Section 51A of the ATIPSOM.
67 US Trafficking in Persons Report 2017, p.264.
68 Id.
69 Id.
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to make an order for the payment of a sum fixed by the Court as a compensation by the convicted to the
trafficking victim subject to certain provisions under the Criminal Procedure Code. Even in the case of no
conviction of an offence under the ATIPSOM, the Court can make an order for the payment of wages in
arrears. The order of payment of compensation does not prevent the commencement of any civil action in
court by the trafficking victim.70
The personal data of victims of trafficking are be protected under the Personal Data Protection Act 2010
(“PDPA”) as trafficked victims’ data (e.g. photos, identity cards, work permits, health records) are very
much sought after by traffickers. The PDPA applies to any person who processes and any person who has
control over or authorizes the ‘processing’ of any personal data in respect of ‘commercial transaction’71 and
personal data must be processed only for a lawful purpose.72 Anyone who processes personal data of the
trafficked victims without consent from the trafficked victims will be liable to a fine not exceeding RM
300,000 or imprisonment for a term not exceeding 2 years or both.73 Selling of personal data is also strictly
prohibited under the PDPA. Section 58 of the ATIPSOM similarly places restriction on media reporting
and publication where names, addresses, pictures or any particulars that could lead to the identification
of any trafficked person.
While no prosecution has taken place yet since the implementation of the PDPA in November 2013, the
Personal Data Protection Commission has indicated that they plan to start enforcement actions by the end
of 2015.

70 Id.
71 Section 4 of the PDPA.
72 Section 6(3)(a) of the PDPA
73 Section 5 and 6 of the PDPA.
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Question 6. Can victims of trafficking be criminalised for crimes committed as a direct result of their
trafficking (e.g. is a victim of forced prostitution able to be tried and found guilty under laws against
prostitution)?
Currently, under Section 25 of the ATIPSOM, a trafficked person shall not be liable to criminal prosecution
in respect of:(a) his illegal entry into the receiving country or transit country;
(b) his period of unlawful residence in the receiving country or transit country; or
(c) his procurement or possession of any fraudulent travel or identity document which he obtained,
or with which he was supplied, for the purpose of entering the receiving country or transit
country, where such acts are the direct consequence of an act of trafficking in persons that is
alleged to have been committed or was committed.
In addition, Section 26 of the ATIPSOM provides for the protection of informers. From the above, it seems
to suggest that a trafficked person may still be criminalised for criminal acts committed as a result of being
trafficked if the criminal act(s) does not fall under any of the 3 exceptions in Section 25 of the ATIPSOM.
In February 2015, the UN Special Rapporteur on Trafficking in persons, especially women and children
recommended that the ATIPSOM be amended to include victims’ non-criminalisation for actions
undertaken in relation to their status as victims. “No victim of trafficking should be prosecuted for crimes
linked with their situation of trafficked persons, and be detained.”74 This non-criminalisation provision
was eventually included in the ATIPSOM in 2015 where the trafficked person will be released or returned
to his country of origin and not be persecuted under the immigration laws.75
If the person is deemed not to have been trafficked, they are immediately dealt with under the Immigration
Act, which stipulates that entering and staying in Malaysia without a permit is punishable with a fine of
up to RM 10,000 (US$3,320), imprisonment of up to five years and whipping (caning) of not more than
six strokes.76

Question 7. Are the penalties/punishments of those found guilty of trafficking sufficiently stringent?
Malaysian law prohibits all forms of human trafficking through its ATIPSOM, which prescribes penalties
that are commensurate with those of other serious offences, such as rape. For instance, under Section
13 of the ATIPSOM, trafficking in persons not being a child for the purposes of exploitation by threat,
abduction, fraud, deception, abuse of power, abuse of the position of vulnerability of a person to an act of
trafficking in persons or the giving or receiving of payments or benefits to obtain the consent of a person
having control over the trafficked person prescribes a penalty of imprisonment not less than three years
but not exceeding twenty years and liable to a fine. Trafficking of children is also covered under the Child
Act.77 The offenses under the ATIPSOM and the Child Act are non-compoundable. In addition, under the
Penal Code anyone who habitually traffics in slaves shall be punished with imprisonment for a term which
may extend to twenty years, and shall also be liable to a fine78 and this offence is compoundable. The Penal
Code mainly addresses the issue of trafficking for the purpose of prostitution.
74
75
76
77
78
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See note 28.
Section 54 of the ATIPSOM.
Section 6(3) of the Immigration Act.
Part VIII of the Child Act 2001.
Section 371 of the Penal Code.

Question 8. Are the penalties/punishments of those found guilty of violence against women (i.e.
domestic violence, violence against employees such as domestic workers) sufficiently stringent?
1. Domestic Violence
Section 8 of the DVA establishes penalties for any person who contravenes a protection order for an
imprisonment term that ranges from 6 months to 2 years in the case of multiple convictions and can be
subject to a fine.
All Women’s Action Society Malaysia (AWAM) and Women’s Aid Organisation (WAO) have advocated
for more of a focus on rehabilitation for perpetrators. Punishment in and of itself is not sufficient and
certainly not a holistic response. Section 11 of the DVA allows for the court to refer the parties concerned
to rehabilitation therapy, psychotherapy or such other suitable reconciliatory counseling. However,
NGOs have voiced out their dissatisfaction with the local courts’ failure to use this particular avenue.
2. Violence against Employees
Any punishment for violence against employees is generally covered under the Penal Code. This would
include any violence against domestic workers as the Penal Code is applicable to anyone who has
committed an offence under the Penal Code in Malaysia. For example, if an employer hits an employee
with an intention to hurt him/her, then it is an obvious case of criminal nature and the offender can be
charged under the Penal Code. The Penal Code contains sufficient punishment where the punishment
for voluntarily causing hurt is jail term for up to a year or fine up to RM 2,000 or both. The punishment
for causing grievous hurt is more severe where the offender can be punished with a jail term of up to 7
years.79
Section 14(3) of the Employment Act is sometimes used by an employee to terminate his contract of
service with his employer without notice where he or his dependants are immediately threatened by
danger to the person by violence or disease such as such employee did not by his contract of service
undertake to run. This is the only provision under the Employment Act that specifies what employees
can do if they feel threatened by danger or violence in the workplace. Although this section may seem to
be a sensible avenue for employees to escape from dangerous situations, it does not specify other ways
and means that can be generally taken by employees in such circumstances and not every employee
is in a position to terminate his/her employment. Depending on various factors, many employees in
particular foreign employees are reluctant and/or simply cannot afford to make such an option because
their employment visas are tied to their employers. Upon termination of their employment, foreign
employees can become undocumented and vulnerable to arrest, detention and deportation.
The Occupational Safety and Health Act 1994 (“OSHA”) does not account for violence against
employees as it is aimed to protect an employee from non-human type of risks such as risks of getting
burnt from handling chemical substances or risks of getting injured from operating tools and machinery.

79

Section 323 and Section 325 of the Penal Code.
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Question 9. What are the numbers/ratio of investigations, prosecutions and convictions of traffickers
(is there a difference in the likelihood of investigation, prosecution or conviction between cases in
which an individual has trafficked another for the purposes of forced labour, and those who have
trafficked another for the purposes of sexual exploitation)?
There are inconsistencies in relation to the statistics quoted in the media and the statistics from the
TIP Report. This is not surprising as the 2012 Malaysian NGO CEDAW Alternative Report assessing
the Government’s progress in implementing CEDAW reported that many victims of sex trafficking are
not being processed as victims of such. In 2016, the government reported identifying 3,411 potential
trafficking victims, of which it identified 1,558 as trafficking victims.80 The government completed 581
investigations of potential trafficking cases— a significant increase from 158 in 2015. The government
initiated prosecutions against 175 alleged trafficking offenders and convicted 35 traffickers—18 for labor
trafficking and 17 for sex trafficking —marking a notable improvement from seven traffickers convicted
in 2015.81 Of the 35 convicted, 29 were prosecuted under the ATIPSOM, and six other laws such as the
Immigration Act and the Penal Code. Recent media reported a total of 147 human trafficking related
cases were convicted in 2017.82
NGOs reported that police and the Labour Department officials often failed to investigate complaints of
confiscation of passports and travel documents or withholding of wages – especially involving domestic
workers – as possible trafficking offences. The government strengthened its enforcement of the law
against unauthorized passport retention by securing 17 convictions of employers who contravened the
Malaysian Passport Act of 1966; it did not prosecute any employers for this crime in 2015, and only one
in 2014.83
The Labour Department often relied on the workers to initiate a complaint of non-payment of wages
before they would investigate a potential trafficking case. The Labour Department also does not investigate
labour disputes or cases of undocumented migrants.

80 US Trafficking in Persons Report 2017, p.265.
81 Id.
82 “147 human trafficking related cases convicted in 2017”, The Sun Daily, 20 January 2018, http://www.thesundaily.my/
news/2018/01/20/147-human-trafficking-related-cases-convicted-2017.
83 See note 80.
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The relevant statistics published by the Ministry of Home Affairs are as follows:84
CASES
Total Number of Reported Cases
Total Number of Arrested Cases
Total Number of Victims (IPO)
Total Number of Victims (Protection Order)

YEAR
2008
17
20
85
29

2009
151
217
956
206

2010
132
195
870
471

2011
117
159
447
220

2012
174
206
1005
309

Total
591
797
3363
1235

Below is the number of cases charged under the ATIPSOM based on registration court number from
February 28, 2008 – May 17, 2015:85
CASES CATEGORY
Cases charged
Cases pending trial
Cases acquittal
Cases discharged not amount to acquittal
Conviction86
Total of accused person

2008
8
0
2
3
3
8

2009
142
27
50
18
47

2010
192
109
41
2
40
62

2011
22
7
10
1
4
58

2012
63
16
19
10
18
133

2013
15
15
0
0
0
0

TOTAL
488
280
87
25
96
330

Below is the number of cases charged under various sections of the ATIPSOM. Most of the offenders
were charged under Section 12 involving the element of exploitation and Section 13 with deals with
elements such as threat, abduction, fraud and deception.
CATEGORY OF CHARGES
Section 12
Section 13
Section 14
Section 15
Section 23(2)
Section 26A
Section 26C
Section 26H
Section 26J
Section 26K
TOTAL NO. OF CHARGES

2008
2
6
0
0
0
0
0
0
0
0
8

2009
105
32
18
3
5
0
0
0
0
0
163

2010
120
63
8
0
0
0
0
0
0
0
191

2011
9
8
2
0
0
15
0
6
2
2
44

2012
46
12
5
0
0
28
1
1
44
3
140

TOTAL
282
121
33
3
5
43
1
7
56
5
546

Malaysia is setting up an Anti-Trafficking Sessions Court to tackle rising numbers of human trafficking
cases with a dedicated judge with expertise on the issue of human trafficking to hear cases. This could
expedite human trafficking cases and potentially improve the quality of prosecutions and convictions
given that trafficking victims are often reluctant to fight their cases in court due to a lengthy legal
process and a lack of support. The special human trafficking court is expected to be set up as early as May
2018 in the central state of Selangor before it is gradually rolled out in other parts of the country.87
84 Statistic Cases of Trafficking in Persons and Smuggling of Migrants 2012, http://www.moha.gov.my/index.php/en/
sekretariat-statistik. The latest updated numbers in the US Trafficking in Persons Report 2017 provided that the government
conducted 581 investigations of potential trafficking cases in 2016, a significant increase from 158 in 2015.
85 Note that these figures included cases of both human trafficking and people smuggling.
86 Note that the US Trafficking in Persons Report 2017 provided an updated number of 29 convictions under the ATIPSOM
in 2016.
87 “Malaysia plans special court on human trafficking as cases soar”, Reuters, 15 January 2018, https://www.reuters.com/
article/us-malaysia-humantrafficking/malaysia-plans-special-court-on-human-trafficking-as-cases-soar-idUSKBN1F41JW.
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Question 10. If a person is found to have been trafficked into the country, and is without legal status, is
that person likely to be imprisoned and/or repatriated?
Section 44 of the ATIPSOM allows for an enforcement officer upon taking a trafficked person into temporary custody, to then produce him before a Magistrate within twenty-four hours for the purpose of obtaining an IPO. The Magistrate will grant an IPO for the said trafficked person to be placed at a place of
refuge for 21 days for the purpose of carrying out an investigation and enquiry. Conditions of these places
of refuge are often abusive, as described in question 6 above. However, victims of trafficking are often
not identified or are misidentified as smuggled and/or irregular migrants and deported due the absence
of appropriate tools and protocols for victim identification.88

Question 11. If a person is repatriated to that state, having been found to have been trafficked to a third
country, is that person liable to be imprisoned for acts considered as criminal (i.e. prostitution, travel
without documents) but which were a direct result of her having been trafficked?
A person repatriated to Malaysia having been trafficked to a third country will not be liable to be imprisoned
for acts considered as criminal which were a direct result of having been trafficked. Under the amended
ATIPSOM, the trafficked victims may have to stay in a government shelter for up to 3 months (previously
two years). Local NGO reported instances where foreign authorities contact local NGOs as opposed to
the Government to avoid the lengthy stay at the government shelter. Local NGOs would then take these
trafficked victims to their shelters and provide assistance whether they choose to reconcile with their
families or get a job in the country.

88 Preliminary findings, UN Special Rapporteur on Trafficking in persons, especially women and children, Maria Grazia
Giammarinaro Visit to Malaysia (23 -28 February 2015), http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=15631&LangID=E#sthash.KaP0sbby.dpuf.
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Schedule 1 Domestic Legislation Relevant to Anti-Trafficking
Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act 2007 (As amended)
Section 12

Section 13

Section 14
Section 15
Section 18
Section 20
Section 23
Section 25

Section 26

Any person, who traffics in persons not being a child, for the purpose of exploitation, commits
an offence and shall, on conviction, be punished with imprisonment for a term not exceeding
fifteen years, and shall also be liable to fine.
Any person, who traffics in persons not being a child, for the purpose of exploitation, by one
or more of the following means:
threat;
use of force or other forms of coercion;
abduction;
fraud;
deception;
abuse of power;
abuse of the position of vulnerability of a person to an act of trafficking in persons; or
the giving or receiving of payments or benefits to obtain the consent of a person having control
over the trafficked person
is an offence.
Trafficking in person (a child) for the purpose of exploitation is an offence.
Profiting from exploitation of a trafficked person is an offence.
Obtaining fraudulent travel or identity document for the purpose of trafficking in person is an
offence.
Providing facilities in support of trafficking in persons is an offence.
Knowingly permits a person to travel without travel documents required for lawful entry into
Malaysia is an offence.
A trafficked person shall not be liable to criminal prosecution in respect of— (a) his illegal
entry into the receiving country or transit country; (b) his period of unlawful residence in the
receiving country or transit country; or (c) his procurement or possession of any fraudulent
travel or identity document which he obtained, or with which he was supplied, for the
purpose of entering the receiving country or transit country, where such acts are the direct
consequence of an act of trafficking in persons that is alleged to have been committed or was
committed.
(1) Except as provided in this section, no complaint as to an offence under this Act shall be
admitted in evidence in any civil or criminal proceedings whatsoever, and no witness shall
be obliged or permitted to disclose the name or address of any informer, or state any matter
which might lead to his discovery.
(2) If any book, document or paper which is in evidence or liable to inspection in any civil
or criminal proceedings whatsoever contains any entry in which any informer is named or
described or which might lead to his discovery, the court before which the proceedings is had
shall cause all such entries to be concealed from view or to be obliterated so far as is necessary
to protect the informer from discovery.
(3) If in a trial for any offence under this Act, the Court, after full enquiry into the case, is
of the opinion that the informer willfully made in his complaint a material statement which
he knew or believe to be false or did not believe to be true, or if in any other proceedings
the court is of the opinion that justice cannot be fully done between the parties without the
discovery of the informer, the Court may require the production of the original complaint, if in
writing, and permit enquiry and require full disclosure concerning the informer.
(4) Any person who gives the information referred to in this section, knowing that the
information is false, commits an offence.
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Section 43

Section 45

Section 51A

Section 58

(1) The Minister, after consultation with the Minister charged with the responsibility for
women, family and community development may, by notification in the Gazette, appoint
such number of Social Welfare Officers or any other public officers to exercise the powers and
perform the duties of a Protection Officer under this Act subject to any condition as may be
specified in the notification.
(2) The Protection Officer shall— (a) have control over and responsibility for the care and
protection of the trafficked person at the place of refuge; (b) carry out an enquiry and cause to
be prepared a report of the trafficked person as required under this Act; (c) have the power to
supervise the trafficked person upon order by the Magistrate or direction by the Minister; and
(d) have such other powers, duties and functions as the Minister may prescribe.
(1) Where an enforcement officer who takes a person into temporary custody under
subsection 44(1) is of the opinion that the person is in need of medical examination or
treatment, the enforcement officer may, instead of taking that person before a Magistrate,
present him to a medical officer. (2) If at the time of being taken into temporary custody, the
person is a patient in a hospital, the enforcement officer may leave that person in the hospital.
(1) Subject to any regulations made under section 66, any person to whom an interim
protection order has been granted, or any trafficked person to whom a Protection Order
has been granted, may be given permission by the Council—(1) to move freely; or (b) to be
employed, engaged or contracted with to carry out work in any occupation during the period
of the interim protection order or Protection Order, as the case may be.
(2) A foreign national who is granted permissions to work under subsection (1) shall be
subject to any restrictions and conditions as may be imposed by the relevant authorities
relating to employment of foreign nationals in Malaysia.
(1) Notwithstanding any written laws to the contrary, any mass media report regarding— (a)
any step taken in relation to a trafficked person or smuggled migrant in any proceedings be it
at the pre-trial, trial or post-trial stage; (b) any trafficked person in respect of whom custody or
protection is accorded under Part V; or (c) any other matters under this Act, shall not reveal
the name or address, or include any particulars calculated to lead to the identification of any
trafficked person or smuggled migrant so concerned either as being the trafficked person or
smuggled migrant or as being a witness to any proceedings.
(2) A picture of— (a) any trafficked person or smuggled migrant in any of the matters
mentioned in subsection (1); or (b) any other person, place or thing which may lead to the
identification of the trafficked person or smuggled migrant, shall not be published in any
newspaper or magazine or transmitted through any electronic medium.

Section 66A

(3) Any person who contravenes subsection (1) or (2) commits an offence.
(1) Thee Court before which a person is convicted of an offence under this Act may make an
order for the payment of a sum fixed by the Court by way of compensation by the convicted
person to the trafficked person.
(2) In relation to the order of the payment of compensation, subsections 426(1A), (1B), (1C)
and (1D) of the Criminal Procedure Code [Act 593] shall apply.
(3) For the purposes of payment of compensation, section 432 of the Criminal Procedure Code
shall apply.
(4) The order of payment of compensation under this section shall not prevent the
commencement of any civil action in Court by the trafficked person against the convicted
person.

32

Section 66B

(1) In the case of no conviction of an offence under this Act, where payment of wages is in
arrears to an alleged trafficked person, the Court shall make an order for the payment of such
wages in arrears of a sum fixed by the Court to the alleged trafficked person upon application
of the Public Prosecutor after conducting an inquiry by the Court.
(2) For the purposes of determining the sum of wages in arrears, the Court shall conduct
an inquiry within seven days after the date of the decision to determine the order under
subsection (1).
(3) For the purposes of subsection (2), any evidence produced during the trial of an offence
under this Act may be used as evidence by the Court to determine the payment of wages in
arrears.

Section 64

(4) For the purposes of the payment of wages in arrears under subsection (1), section 432 of
the Criminal Procedure Code shall apply.
Where any offence against any provision of this Act has been committed by a body corporate,
any person who at the time of the commission of the offence was a director, manager,
secretary or other similar officer of the body corporate, or was purporting to act in any such
capacity, or was in any manner responsible for the management of any of the affairs of such
body corporate, or was assisting in such management, shall also be guilty of that offence unless
he proves that the offence was committed without his knowledge, consent or connivance,
and that he exercised all such diligence to prevent the commission of the offence as he ought
to have exercised, having regard to the nature of his functions in that capacity and to all the
circumstances.

Penal Code 1936 (As amended)
Section 370

Section 371
Section 372(1)

Section 374

Whoever imports, exports, removes, buys, sells or disposes of any person as a slave, or accepts,
receives or detains against his will any person as a slave, shall be punished with imprisonment
for a term which may extend to seven years, and shall also be liable to fine.
Habitually dealing with slaves is an offence.
Under false pretense or fraudulent or deceitful means, brings in any person with intention that
the person is to be used for purpose of prostitution is an offence.
Wrongfully restrain any person with intention that the person will be used for purpose of
prostitution is an offence.
Unlawful compulsory labour is an offence.

Child Act 2001
Section 31(1)
Section 43(1)

Ill treatment of a person under age 18
Importation of a person under 18 by false pretenses for purposes of prostitution is an offence.
Procures or detains a person under age 18 against her will with intent for her to be used for
prostitution is an offence.
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Section 48

(1) Any person who takes part in any transaction the object or one of the objects of which is
to transfer or confer, wholly or partly, temporarily or permanently, the possession, custody or
control of a child for any valuable consideration commits an offence and shall on conviction
be liable to a fine not exceeding ten thousand ringgit or to imprisonment for a term not
exceeding five years or to both.
(2) Any person who without lawful authority or excuse harbours or has in his possession,
custody or control a child with respect to whom the temporary or permanent possession,
custody or control has been transferred or conferred for valuable consideration by any other
person within or outside Malaysia commits an offence and shall on conviction be liable to a
fine not exceeding ten thousand ringgit or to imprisonment for a term not exceeding five years
or to both.
(3) For the purposes of subsection (2), if any person harbours or has in his possession, custody
or control a child without lawful authority or excuse, the child shall, until the contrary
is proved, be presumed to be a child with respect to whom the temporary or permanent
possession, custody or control has been transferred or conferred for valuable consideration.

Section 50

(4) It shall be a defence in any prosecution under this section to prove that— (a) the transfer
took place in contemplation of or pursuant to a bonafide marriage or adoption; and (b) at least
one of the natural parents of the child or the guardian of the child was a consenting party to
the marriage or to the adoption by the adopting party,
and had expressly consented to the particular marriage or adoption.
Any person who — (a) by or under any false pretence or representation made; or (b) by
fraudulent or deceitful means used, either within or outside Malaysia, brings or assists in
bringing a child into Malaysia commits an offence and shall on conviction be liable to a fine
not exceeding ten thousand ringgit or to imprisonment for a term not exceeding five years or
to both.

Employment Act 1955
Section 60K

Failure to furnish information on foreign employees is an offence.

Immigration Act 1959/63
Section 5
Section 15(4)
Section 6(1),
Section 6(3)

Entry into Malaysia at an unauthorised landing place is an offence.
Remaining without permission / overstaying in Malaysia is an offence.
Living in Malaysia without a valid passport/pass/permit is an offence.

Section 8

Prohibited Immigrants.
(e) any prostitute, or any person, who is living on or receiving, or who, prior to entering
Malaysia, lived on or received, the proceeds of prostitution;
(f) any person who procures or attempts to bring into Malaysia prostitutes or women or girls
for the purpose of prostitution or other immoral purpose;
Making false statement to immigration officer is an offence.
Involved directly or indirectly, in conveying a person to Malaysia contrary to the Immigration
Act is an offence.
Employing a person not having a valid pass or permit is an offence.
Permitting illegal immigrant to enter or remain at premises is an offence.
Possession of any Entry Permit, Pass without lawful authority is an offence.
Failure to produce passport, travel document or entry permit upon demand is an offence.

Section 28(3)
Section 55A
Section 55B
Section 55E
Section 56
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Entering Malaysia without a valid passport or entry permit is an offence.

Passports Act 1966
Section 12(1)

Having a passport or internal travel document issued for the use of other person other than
himself
Assist any person to enter into Malaysia is an offence.

Anti-Money Laundering and Anti-Terrorism Financing Act 2001
Section 2
(Application)

(1) This Act shall apply to any serious offence, foreign serious offence or unlawful activity
whether committed before or after the commencement date.
(2) This Act shall apply to any property, whether it is situated in or outside Malaysia.
(3) Nothing in this Act shall impose any duty or confer any power on any court in or in
connection with any proceedings under this Act against a person for a serious offence in
respect of which he has been convicted by a court before the commencement date
Interpretation
3. “serious offence” means—
(a) any of the offences specified in the Second Schedule;
(b) an attempt to commit any of those offences; or
(c) the abetment of any of those offences;
“foreign serious offence” means an offence—
(a) against the law of a foreign State stated in a certificate purporting to be issued by
or on behalf of the government of that foreign State; and
(b) that consists of or includes an act or activity which, if it had occurred in Malaysia,
would have constituted a serious offence;

Restricted Residence Act 1933
Section 2

(1) Whenever it shall appear to the Minister on such written information and after such
enquiry as he may deem necessary that there are reasonable grounds for believing that any
person should be required to reside in any particular area or should be prohibited from
entering into any particular area or areas the Minister may issue an order in one of the Forms
in the Schedule for the arrest and detention or, if he is already in prison, for the detention of
that person.
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Schedule 2 Table of International Conventions and Regional Commitments Applicable to Malaysia and the Extent of Malaysia’s Compliance
International Obligations
Title

Obligations

To what extent does Malaysia’s legislation comply?
Comply
Does not Comply
UN Trafficking Protocol (A
The Palermo Protocol commits ratifying states The Anti-Trafficking in Persons Act 2007 was The definition of trafficking has been
protocol to Prevent, Suppress,
to prevent and combat trafficking in person,
enacted in year 2007 and was later amended
narrowed considerably after an amendment in
and Punish Trafficking in
protecting and assisting victims of trafficking in 2010 and 2015 (now known as ATIPSOM). 2010 and no longer complies with the Palermo
Persons, Especially Women and and promoting cooperation among states in
Protocol. Coercion is defined in the ATIPSOM
Children, supplementing the
order to meet those objectives.
Overall, the ATIPSOM has the basic attributes as use of threats or physical harm and “abuse
United Nations Conventions
of a good anti-trafficking law: protection for
of legal process.” This is inconsistent with the
Against Transnational Organised The Palermo Protocol covers the following:
victims, enforcement of existing laws and
Palermo Protocol, which states that trafficking
Crime) (the “Palermo
Defining the crime of trafficking in human
prosecution.
includes not only cases of coercion, but also
Protocol”)
beings
“of abduction, of fraud, of deception, of the
Prohibiting the trafficking of children (which Under Part II of the ATIPSOM, section 15
abuse of power or of a position of vulnerability
Note: Malaysia ratified this
is defined as being a person under 18 years
prescribes heavy penalties for the offence of
or of giving or receiving of payments or
convention on 26 February
of age) for purposes of commercial sexual
profiting from the exploitation of a trafficked benefits to achieve the consent of a person
2009.
exploitation of children (CSEC), exploitative
person where a fine of RM 500,000 but not
having control over another person”
labour practices, or the removal of body parts exceeding RM 1 million can be imposed and
(Article 3).
Providing for the confiscation of the
the offender shall also be liable to forfeiture of
instruments and proceeds of trafficking and
the profits from the offence.
The inclusion of smuggling of people in the
related offences to be used for the benefit of
ATIPSOM would likely result in confusion
trafficked person
Part V of the ATIPSOM provides for the care
among frontline responders, especially
Providing for proportional criminal penalties and protection of trafficked person such as
enforcement personnel, resulting in
to be applied to persons found guilty of
providing a place of refuge and appointing
trafficking victims being detained as illegal
trafficking
Protection Officers. Victims can also move
immigrants.
Ensuring that trafficked persons are not
freely and work outside shelters. Medical
punished for any offences or activities related examination, treatment and hospitalisation
to their having been trafficked
are also provided if necessary.
Part VI of the ATIPSOM provides for protection
of the identity and privacy of the trafficked or
smuggled persons where restrictions are imposed
on media reporting and publication.
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Convention on the Elimination
of Discrimination Against
Women Convention
(“CEDAW”)
This Convention primarily
concerns gender discrimination.

For the purposes of CEDAW, the term
“discrimination against women” shall mean
any distinction, exclusion or restriction
made on the basis of sex which has the effect
or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis
Note: The Malaysian
of equality of men and women, of human
Government has not yet
rights and fundamental freedoms in the
removed its reservations to five political, economic, social, cultural, civil and
CEDAW Articles: 9(2), 16(1)(a), any other field.
16(1)(c), 16(1)(f) and 16(1)(g).
Relevant provision relating to trafficking:
To “take all appropriate measures, including
legislation, to suppress all forms of trafficking
in women and exploitation or prostitution of
women.” (Article 6)

The Malaysian Government has not
incorporated CEDAW into national law.
Although there is an amendment made to the
Federal Constitution (which is also the highest
law in Malaysia) in July 2001 to prohibit
gender discrimination, there is no specific
gender equality legislation in place.

Marital rape is not criminalised and remains
an exception under section 375 of the Penal
Code.

The definition is based on absence of consent
from the wife:
• Article 16(1)(c)4
A wife is not under the authority of her
The term “discrimination” in the Federal
husband or subservient to him.
Constitution has been left up to the courts and • Article 2 of CEDAW defines
the government to interpret. On 12 July 2011 ‘marital rape’ as violence against women,
the Shah Alam High Court declared that the
which impairs upon a woman’s right to the full
Ministry of Education’s actions in revoking
enjoyment of human rights and fundamental
a teaching job offer owing to pregnancy
freedoms.
constituted gender discrimination, as per the
definition of discrimination in CEDAW, and
The introduction of section 203A provides
unconstitutional, as the revocation violated
for a new offence in relation to disclosure
Article 8(2) of the Federal Constitution.
of information, carrying a penalty of fine
-----------------------------------------------------or imprisonment or both. While noting the
Penal Code (Amendment) Act 2013 argument that the provision is necessary to
introduction of sections 326A, 352A and 375B curtail the leakage of information which could
and amendments to sections 376(2), 376B and jeopardise national security, the Commission
377CA of the Penal Code.
feels that this further limits the right to
information. As such, the Commission calls
These new provisions increase protection of
on the authorities to ensure a fair balance
women from domestic and sexual violence and between concerns of national security and the
are in line with the Government’s obligations fundamental rights of individuals.
under CEDAW.
------------------------------------------Child marriage is still legally permitted
in Malaysia, even though the Malaysian
Government has removed its reservation to
Article 16(2) of CEDAW.
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The implementation of the Domestic Violence
Act 1994 has been poor. For example,
obtaining an Interim Protection Order against
a perpetrator of domestic violence may take
anywhere between 24 hours and 3 months.
In addition, the implementation of the
legislation is inconsistent across states and
there are problems with the way in which
cases are dealt with by the police, the welfare
department and the courts. Many other
problems remain with the legislation such as
the lack of protection of cohabiting couples.

Convention on the Rights of the
Child (“CRC”)
Note: Malaysia ratified this
convention in February 1995.

The State Party is required to protect a child
against all forms of sexual exploitation and
sexual abuse. (Article 34)

Section 14 of the ATIPSOM provides for
offence of trafficking in children.
The amendment to section 377E of the Penal
Code to increase the penalty for inciting a
child to an act of gross indecency fulfills that
obligation.
Section 43 of the Child Act ensures
punishment which includes imprisonment of
up to 15 years, fine of up to RM 50,000 and
whipping.
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Not applicable.

Regional Commitments
Title

Commitments

Protocol to Amend the
Memorandum of Understanding
on the Recruitment and
Placement of Indonesian
Domestic Workers 2006 (signed
in Bandung, Indonesia on 30
May 2011)

Allows migrant Indonesian domestic workers
to keep their passports instead of having to
surrender to their employers and guarantees
them a weekly day off.

ASEAN Declaration Against
Trafficking in Persons
Particularly Women and
Children (2004)

1. To establish a regional focal network to
prevent and combat trafficking in persons,
particularly women and children, in the
ASEAN region;
2. To adopt measures to protect the integrity
of their respective passports, official travel
documents, identity and other official travel
documents from fraud;

To what extent does Malaysia’s legislation comply?
Comply
Does not Comply
Not applicable.
Malaysia’s Employment Act 1955 explicitly
denies domestic workers the same rights as
other workers.
Section 2 of the Act recognises domestic
workers as ‘domestic servants’ who are not
entitled to maternity protection, rest days
or holidays. Hours of work and conditions
of service are also not protected. There is
no minimum wage. There is no standard
contract for migrant domestic workers and
no monitoring mechanisms on recruitment
agents and employers.
There is also very little enforcement to prevent
the employers from taking the domestic
workers’ passport or travel documents.

Requires salaries of domestic workers to be
paid using bank transfers so that evidence
of payment can be verified through bank
statements.

Malaysia enacted the ATIPSOM to prevent
and combat trafficking in persons, particularly
women and children.
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3. To undertake regular exchange of views,
information sharing on relevant migratory
flows, trends and pattern, strengthening of
border controls and monitoring mechanisms,
and the enactment of applicable and necessary
legislations;
4. To intensify cooperation among our
respective immigration and other laws
enforcement authorities;
5. To distinguish victims of trafficking in
persons from the perpetrators, and identify
the countries of origin and nationalities of
such victims and thereafter ensure that such
victims are treated humanely and provided
with such essential medical and other
forms of assistance deemed appropriate by
the respective receiving/recipient country,
including prompt repatriation to their
respective countries of origin;
6. To undertake actions to respect and
safeguard the dignity and human rights of
genuine victims of trafficking in persons;
7. To undertake coercive actions/measures
against individual and/or syndicate engaged
in trafficking in persons and shall offer one
another the widest possible assistance to
punish such activities; and
8. To take measures to strengthen regional
and international cooperation to prevent and
combat trafficking in persons.
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ASEAN Convention Against
The ACTIP aims to
Trafficking in Persons, Especially
(a) prevent and combat
Women and Children (ACTIP)
trafficking in persons and
to ensure just and effective
Note: The ACTIP entered
punishment of trafficking;
into force on 8 March 2017.
(b) protect and assist victims
Malaysia ratified the ACTIP on 7
of trafficking in person,
September 2017.
with full respect for their
human rights; and
(c) promote cooperation among
the parties in order to
meet these objectives.
Memorandum of Understanding This MOU is still in the process of negotiation
between the Government of
between the parties.
Cambodia and the Government
of Malaysia on the recruitment
and employment of Cambodian
domestic workers
Memorandum of Understanding This MOU was finalized in the late 2013
between the Government of
however it was not known whether the
Kingdom of Thailand and the
MOU has been signed by the government of
Government of Malaysia on
Malaysia and government of Thailand.
information sharing to combat
human trafficking
Memorandum of Understanding The MOU aims to increase cooperation
between the Government
between police forces on crime prevention
of Kingdom of Thailand and
and suppression of eight categories of criminal
the Government of Malaysia
activities, including terrorism, illicit drug
to increase cooperation
trafficking, weapons smuggling, human
between police forces on crime trafficking, car theft, computer and economic
prevention and suppression
crime, piracy and criminal activities which
affect the livelihood and properties of the
peoples of the two countries.

The recent amendments to the ATIPSOM
demonstrate Malaysia’s commitment to
satisfying its obligations under the ACTIP.
However, better enforcement of those laws is
required to achieve compliance.

Not applicable

Not applicable

Not applicable

Not applicable

Not applicable

Not applicable

Not applicable
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Memorandum of Understanding
between the Government of
the United Kingdom and the
Government of Malaysia in
Combating Transnational Crime/
Security
Memorandum of Understanding
between the Government of
Australia and the Government
of Malaysia in the field of
transnational crime

The MOU provides for exchanges of
information and intelligence between law
enforcement agencies, capacity building
program and exchange of best practices.

Not applicable

Not applicable

The MOU aims to improve efforts to combat
transnational crime, including terrorism,
human trafficking and serious organized
crime.

Not applicable

Not applicable

Memorandum of
Understanding between the
United States Government
and the Government of
Malaysia on assistance in the
field of transnational crime

The MOU aims to promote cooperation in Not applicable
the areas of terrorism, money laundering
and terrorism financing, trafficking in
persons, people smuggling and cyber crime.
In addition, corruption is also incorporated
in the MOU to create awareness among
enforcement agencies in both countries.

Not applicable

Memorandum of
Understanding between
the Government of People’s
Republic of China and the
Government of Malaysia on
security, immigration and
transnational crime

The MOU is part of the initiative of the two Not applicable
countries to combat human trafficking and
people smuggling.

Not applicable
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Schedule 3 Domestic Legislation to Combat Gender-Based Exploitation
Penal Code 1936 (As amended)
Section 371

Section 372

Whoever habitually imports, exports, removes, buys, sells, traffics, or deals in slaves, shall be
punished with imprisonment for a term which may extend to twenty years, and shall also be
liable to fine.
(1) Whoever(a) sells, lets for hire or otherwise disposes of, or procures, buys or hires or
otherwise obtains possession of, any person with such intention that the person
is to be employed or used for the purpose of prostitution or of having sexual
intercourse with any other person, either within or outside Malaysia, or knowing
or having reason to believe that the person will be so employed or used;
(b) by or under any false pretence, false representation, or fraudulent or
deceitful means made or used, either within or outside Malaysia, brings
or assists in bringing into, or takes out or assists in taking out of, Malaysia,
any person with such intention that the person is to be employed or used
for the purpose of prostitution or of having sexual intercourse with any
other person, either within or outside Malaysia, or knowing or having
reason to believe that the person will be so employed or used;
(c) receives or harbours any person(i) who has been sold, let for hire or otherwise disposed of, or who has been
procured, purchased, hired or otherwise obtained possession of in the
circumstances as set out in paragraph (a); or
(ii) who has been brought into or taken out of Malaysia in the circumstances as
set out in paragraph (b), knowing or having reason to believe that the person
is to be employed or used for the purpose of prostitution or of having sexual
intercourse with any other person, either within or outside Malaysia, and
with intent to aid such purpose;
(d) wrongfully restrains any person in any place with such intention that
the person will be used or employed for the purpose of prostitution
or of having sexual intercourse with any other person;
(e) by means of any advertisement or other notice published in any manner
or displayed in any place for prostitution service or a service which a
reasonable person would understand it to be a prostitution service, offers
any person for the purpose of prostitution or seeks information for that
purpose or accepts such advertisement or notice for publication or display;
(f) acts as an intermediary on behalf of another or exercises control or
influence over the movements of another in such a manner as to show
that the person is aiding or abetting or controlling the prostitution of that
other, shall be punished with imprisonment for a term which may extend
to fifteen years and with whipping, and shall also be liable to fine.
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(2) For the purpose of paragraph (1)(d), it shall be presumed until the

Section 372A

Section 372B

Section 373

contrary is proved that a person wrongfully restrains a person if he(a) withholds from that person wearing apparel or any other property belonging
to that person or wearing apparel commonly or last used by that person;
(b) threatens that person to whom wearing apparel or any other property
has been let or hired out or supplied to with legal proceedings
if he takes away such wearing apparel or property;
(c) threatens that person with legal proceedings for the recovery of any
debt or alleged debt or uses any other threat whatsoever; or
(d) without any lawful authority, detains that person’s identity card issued
under the law relating to nationl registration or that person’s passport.
(3) In this section and in sections 372A and 372B, “prostitution” means the act of
a person offering that person’s body for sexual gratification for hire whether
in money or in kind; and “prostitute” shall be construed accordingly.
(1) Whoever knowingly lives wholly or in part on the earnings of the prostitution
of another person shall be punished with imprisonment for a term which may
extend to fifteen years and with whipping, and shall also be liable to fine.
(2) Where any person is proved to have exercised control, direction or influence
over the movements of a prostitute in such a manner as to show that that person
is aiding, abetting or compelling the prostitution of the prostitute with any
other person or generally that person shall, in the absence of any proof to the
contrary, be deemed to be knowingly living on the earnings of prostitution.
Whoever solicits or importunes for the purpose of prostitution or any immoral purpose in any
place shall be punished with imprisonment for a term not exceeding one year or with fine or
with both.
(i) Whoever(a) keeps, manages or assists in the management of a brothel;
(b) being the owner of any place or the agent of such owner, or being the occupier of
any place, lets the place or any part thereof with the knowledge that such place or
part is to be used as a brothel or permits such place or part to be used as a brothel
or is wilfully a party to the continued use of such place or part as a brothel,
shall be punished with imprisonment which may extend to fifteen years, and shall also be
liable to fine.
(ii)
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In this section, “brothel” means any place occupied or used by any two or more
persons whether at the same time or at different times for purposes of prostitution.

Domestic Violence Act 1994
Section 2

Section 3
Section 11

“domestic violence” means the commission of one or more of the following acts:
(i) wilfully or knowingly placing, or attempting to place, the victim in fear of
physical injury;
(ii) causing physical injury to the victim by such act which is known or ought to
have been known would result in physical injury;
(iii) compelling the victim by force or threat to engage in any conduct or act,
sexual or otherwise, from which the victim has a right to abstain;
(iv) confining or detaining the victim against the victim’s will;
(v) causing mischief or destruction or damage to property with intent to cause
or knowing that it is likely to cause distress or annoyance to the victim;
(vi) causing psychological abuse which includes emotional injury to the victim;
(vii) causing the victim to suffer delusions by using any intoxicating substance or
any other substance without the victim’s consent or if the consent is given,
the consent was unlawfully obtained; or
(viii) in the case where the victim is a child, causing the victim to suffer delusions
by using any intoxicating substance or any other substance,
by a person, whether by himself or through a third party, against(i) his or her spouse;
(ii) his or her former spouse;
(iii) a child;
(iv) an incapacitated adult; or
(v) any other member of the family;
This Act shall be read together with the Penal Code or any other written law involving
offences relating to domestic violence.
(1) The court may, in an application in which a protection order is
sought, instead of or in addition to issuing a protection order, make
an order to refer the parties concerned to a conciliatory body.
(a) that the parties concerned be referred to a conciliatory body;
(b) that one or more of the parties to the dispute be referred to rehabilitation
therapy, psychotherapy or such other suitable reconciliatory counselling.
(1A) The conciliatory body referred to in subsection (1) shall submit a report together
with its recommendation to the court within one month from the date of referral.
(1B) The court may, after considering the report and recommendation submitted to it under
subsection (1A), order that one or more parties be referred to rehabilitative therapy,
psychotherapy or such other reconciliatory counselling as it deems appropriate.
(2) The court hearing a claim for compensation under section 10 may also
make one or both of the orders under subsection (1) or (1B).
(3) When considering any question relating to the making of an order under
subsection (1) or (1B) the court may, whenever it is practicable, take the advice
of a social welfare officer or some other trained or experienced person.
(4) In this section “conciliatory body” includes bodies providing counselling services set up
under the Department of Social Welfare and, in the case where the parties are Muslims,
also includes those set up under the Islamic Religious Affairs Department concerned.
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Section 10
(Compensation)

Section 11
(Counseling
etc)
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(1) Where a victim of domestic violence suffers personal injuries or damage
to property or financial loss as a result of the domestic violence, the court
hearing a claim for compensation may award such compensation in respect
of the injury or damage or loss as it deems just and reasonable.
(2) The court hearing a claim for such compensation may take into account –
(a) the pain and suffering of the victim, and the nature and extent of physical
injury or psychological abuse which includes emotional injury suffered;
(b) the cost of medical treatment for such injuries;
(c) any loss of earnings arising therefrom;
(d) the amount or value of the property taken or destroyed or damaged;
(e) necessary and reasonable expenses incurred by or on behalf of the
victim when the victim is compelled to separate or be separated
from the defendant due to the domestic violence, such as (i) lodging expenses to be contributed to a safe place or shelter;
(ii) transport and moving expenses;
(iii) the expenses required in setting up a separate household which, subject
to subsection (3), may include amounts representing such housing loan
payments or rental payments or part thereof, in respect of the shared
residence, or alternative residence, as the case may be, for such period as the
court considers just and reasonably necessary.
(3) In considering any necessary and reasonable expenses that may be taken into
account under subparagraph (2) (e) (iii), the court may also take into account (a) the financial position of the victim as well as that of the defendant;
(b) the relationship that exists between the parties and the reasonableness of
requiring the defendant to make or contribute towards such payments;
(c) the possibility of other proceedings being taken between the parties and the
matter being more appropriately dealt with under the relevant laws relating to
the financial provision of spouses or former spouses and other dependents.
(1) The court may, in an application in which a protection order is
sought, instead of or in addition to issuing a protection order, make
an order to refer the parties concerned to a conciliatory body.
(1A) The conciliatory body referred to in subsection (1) shall submit a report together
with its recommendation to the court within one month from the date of referral.
(1B) The court may, after considering the report and recommendation submitted to it under
subsection (1A), order that one or more parties be referred to rehabilitative therapy,
psychotherapy or such other reconciliatory counselling as it deems appropriate.
(2) The court hearing a claim for compensation under section 10 may also
make one or both of the orders under subsection (1) or (1B)
(3) When considering any question relating to the making of an order under
subsection (1) or (1B) the court may, whenever it is practicable, take the advice
of a social welfare officer or some other trained or experienced person
(4) In this section “conciliatory body” includes bodies providing counselling services set up
under the Department of Social Welfare and, in the case where the parties are Muslims,
also includes those set up under the Islamic Religious Affairs Department concerned

Section 19
(Duties of
enforcement
officers)

Duties of enforcement officers
19. (1) The duties of an enforcement officer shall include (a) assisting a victim of domestic violence to file an application for
interim protection order regarding the domestic violence;
(b) providing or arranging transportation for the victim to an alternative
residence or a safe place or shelter if such transportation is required;
(c) providing or arranging transportation for the victim to the nearest hospital
or medical facility for treatment of injuries if such treatment is needed;
(d) explaining to the victim the rights to protection against domestic violence;
(e) accompanying the victim to the victim’s residence or
previous residence to collect personal belongings.
(2) An enforcement officer who is also a police officer shall have the following
additional duties:
(a) exercising the powers of arrest under this Act or any other written law;
(b) removing or supervising the removal of a person excluded from a shared
residence where the court has issued an order under paragraph 6(1)(a).

Law Reform (Marriage and Divorce) Act 1976
Section 37

Any person who uses any force or threat(a) to compel a person to marry against his will; or
(b) to prevent a person who has attained the age of
twenty-one years from contracting a valid marriage,
shall be guilty of an offence and shall be liable on conviction to imprisonment for a term not
exceeding three years or to a fine not exceeding three thousand ringgit or to both.
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Child Act 2001
Section 2

Section 10

Section 21

“child”-

(a)
(b)

means a person under the age of eighteen years; and
in relation to criminal proceedings, means a person who has attained the age
of criminal responsibility as prescribed in section 82 of the Penal Code
Any marriage purported to be solemnised in Malaysia shall be void if at the date of the
marriage either party is under the age of eighteen years unless, for a female who has
completed her sixteenth year, the solemnisation of such marriage was authorised by a licence
granted by the Chief Minister under subsection 21(2).
(1) The Chief Minister, upon proof being made to him by statutory declaration that
there is no lawful impediment to the proposed marriage, and upon his being
satisfied that the necessary consent, if any, to such marriage has been obtained,
or that the consent has been dispensed with or given under section 12 may, if he
shall think fit, dispense with the giving of notice, and with the issue of a certificate
for marriage, and may grant his licence in the prescribed form, authorising the
solemnisation of a marriage between the parties named in such licence.
(2) The Chief Minister may in his discretion grant a licence under this section authorising
the solemnisation of a marriage although the female party to the marriage is under
the age of eighteen years, but not in any case before her completion of sixteen years.
(3) The Chief Minister on being satisfied, by statutory declaration or otherwise
as to him seems proper, that it is more convenient that a marriage under
section 23 be solemnised in some place other than in the office of a
Registrar, may issue a licence in the prescribed form for such purpose.
(4) A licence authorising a marriage to be solemnised in a place other than the office
of a Registrar shall specify the place in which such marriage may be solemnised.
(5) If the marriage authorised by a licence under this section is not solemnised
within one month from the date of the licence the licence shall become void.

(6)

(a)
(b)
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The Chief Minister may in writing delegate his power under this section
to the Registrar General, Assistant Registrar General or Superintendent
Registrar and may at any time revoke any such delegation.
No delegation under paragraph (a) shall be deemed to divest the Chief
Minister of his power under this section and he may, if he thinks
fit, exercise such power notwithstanding any such delegation.

Section 48

Section 49

Section 50

(1) Any person who takes part in any transaction the object or one of the objects of
which is to transfer or confer, wholly or partly, temporarily or permanently, the
possession, custody or control of a child for any valuable consideration commits
an offence and shall on conviction be liable to a fine not exceeding ten thousand
ringgits or to imprisonment for a term not exceeding five years or to both.
(2) Any person who without lawful authority or excuse harbours or has in his
possession, custody or control a child with respect to whom the temporary or
permanent possession, custody or control has been transferred or conferred for
valuable consideration by any other person within or outside Malaysia commits
an offence and shall on conviction be liable to a fine not exceeding ten thousand
ringgit or to imprisonment for a term not exceeding five years or to both.
(3) For the purposes of subsection (2), if any person harbours or has in his
possession, custody or control a child without lawful authority or excuse,
the child shall, until the contrary is proved, be presumed to be a child
with respect to whom the temporary or permanent possession, custody or
control has been transferred or conferred for valuable consideration.
(4) It shall be a defence in any prosecution under this section to prove that(a) the transfer took place in contemplation of or pursuant
to a bona fide marriage or adoption; and
(b) at least one of the natural parents of the child or the guardian of the child was
a consenting party to the marriage or to the adoption by the adopting party,
(c) and had expressly consented to the particular marriage or adoption.
Any person who(a) by or under any false pretence or representation made; or
(b) by fraudulent or deceitful means used,
either within or outside Malaysia, brings or assists in bringing a child into Malaysia commits
an offence and shall on conviction be liable to a fine not exceeding ten thousand ringgit or to
imprisonment for a term not exceeding five years or to both.
A Protector or any person authorised in writing by a Protector may require(a) a child who has entered or been brought into Malaysia; and
(b) any person who may appear to have the custody or control of such child,
to appear before him, at any reasonable time and at any convenient place, to be examined
pursuant to section 113.
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Section 51

Section 52
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If a Protector has reasonable cause to believe that a child(a) has been brought into Malaysia either(i) after having been transferred for valuable consideration; or
(ii) by fraud, misrepresentation or any false pretence;
(b) has been transferred to the custody or control of any person for
valuable consideration either within or outside Malaysia; or
(c) is being detained against his will by some person
other than his parent or guardian,
the Protector may(aa) require any person in whose custody or under whose control the child appears to be(i) to furnish him with copies of the child’s and that person’s own photographs;
and
(ii) to furnish security to the satisfaction of the Protector that the child(a) 	will not leave the area or the State in which he then is without the
prior written consent of the Protector;
(b) will not be transferred to the care or custody of any other person
without the prior written consent of the Protector; and
(c) 	will be produced before the Protector whenever the Protector
requires; or
(bb) in the first instance, or if default be made in complying with any order made under
paragraph (aa), make an order that(i) the child be taken out of the custody of the person in whose care, custody or
control the child is and placed the child in a place of safety; or
(ii) on such security and on such conditions as the Protector may require, the
child be placed in the custody of a relative or other fit and proper person,
until the child attains the age of eighteen years or for any shorter period.
(1) Any parent or guardian who(a) does not have the lawful custody of a child; and
(b) takes or sends out a child, whether within or outside Malaysia, without the
consent of the person who has the lawful custody of the child commits an
offence and shall on conviction be liable to a fine not exceeding ten thousand
ringgit or to imprisonment for a term not exceeding five years or to both.
(2) A person has lawful custody of a child under this section if he has
been conferred custody of the child by virtue of any written law
or by an order of a Court, including a Syariah Court.
(3) It shall be a defence under this section if a parent or guardian takes or sends a child
away without the consent of the person having lawful custody of the child if(a) the parent or guardian(i) does it in the belief that the other person consented, or would have
consented, if he was aware of all the relevant circumstances; or
(ii) has taken all reasonable steps to communicate with the other person but has
been unable to communicate with him;
(b) the parent or guardian has reasonable grounds to believe that the
child is being abused, neglected, abandoned or exposed in a manner
likely to cause the child physical or emotional injury; or
(c) the other person has unreasonably refused to consent although
he was aware of all the relevant circumstances

Section 53

(1) If it appears to the Court that there is reason to believe that a child had been
(2)
(3)

(4)

taken or sent away without the consent of the person who has lawful custody of
the child as described in section 52, the Court may make a recovery order.
A recovery order may be made by the Court on application being made by
or on behalf of any person who has the lawful custody of the child.
For the purposes of this section, a “recovery order” may(a) direct any person who is in a position to do so to produce
the child on request to any authorised person;
(b) authorise the removal of the child by any authorized person;
(c) require any person who has information as to the child’s whereabouts
to disclose that information to the authorised person;
(d) authorise any police officer to enter into any premises specified in the
order and search for the child, using reasonable force if necessary.
Any person who intentionally obstructs an authorized person from
exercising the powers under subsection (3) commits an offence and
shall on conviction be liable to imprisonment for a term not exceeding
three years and to whipping not exceeding six strokes.

Islamic Family Law (Federal Territories) Act 1984
Section 8

No marriage may be solemnized under this Act where either the man is under the age of
eighteen or the woman is under the age of sixteen except where the Syariah Judge has granted
his permission in writing in certain circumstances

Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act 2007
See Schedule 1 above
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Section B
Money Laundering and
Human Trafficking
52
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Question 1. What (if any) is Malaysia’s specific anti-money laundering legislation?
The Anti-Money Laundering, Anti-Terrorism Financing and Proceeds of Unlawful Activities Act 2001
(“AMLA”) is the primary statute governing the Anti Money Laundering/Counter Financing of Terrorism
(“AML/CFT”) regime in Malaysia. The AMLA was gazetted as law on 5 July 2001 and came into force on
15 January 2002. The enforcement of the AMLA is undertaken by various ministries/agencies depending
on the nature of the crime under their respective purview as listed in Schedule of the AMLA.89
The Bank Negara Malaysia (“BNM”), the competent authority under AMLA, is only empowered to
investigate money laundering cases relating to laws administered by BNM which are the Financial Services
Act 2013, Islamic Financial Services Act 2013, Money Services Business Act 2011 and Development
Financial Institution Act 2002. The Financial Intelligence Unit (“FIU”) is established within the Financial
Intelligence and Enforcement Department in BNM to manage and provide comprehensive analysis on
the financial intelligence received relating to money laundering and terrorism financing. The financial
intelligence information will be disseminated to the respective law enforcement agencies for further
action. FIU issues guidelines which are applicable to the “reporting institutions” which as defined in
Section 3 of the AMLA includes, branches and subsidiaries outside Malaysia carrying on any activity
listed in the First Schedule of the AMLA. For example, according to FIU’s Standard Guidelines on AntiMoney Laundering and Counter Financing of Terrorism, the Senior Management must ensure that proper
channel of communication is in place to effectively communicate to all levels of employees the AML/CFT
policies and procedures. The employees should be made aware that they may be held personally liable for
any failure to observe the internal AML/CFT. Section 22 (Power to enforce compliance) of the AMLA
requires that an officer of a reporting institution takes all reasonable steps to ensure its compliance with
the reporting obligation under Part IV (Reporting Obligation) of the AMLA.
The law enforcement agencies have the power to enforce the law under Part V: Investigation of the AMLA
for any offence that is committed or has reason to suspect the commission of an offence under their
respective purview.
The reporting obligations of the reporting institutions and common red flags for each sector are provided
in the following policies:
(a) AML/CFT-Banking and Deposit-Taking Institutions (Sector 1);
(b) AML/CFT-Insurance and Takaful (Sector 2);
(c) AML/CFT-Money Services Business (Sector 3);
(d) AML/CFT-Electronic Money and Non-Bank Affiliated Charge & Credit card (Sector 4);
(e) AML/CFT-Designated Non-Financial Business and Professions & Other Non-Financial Sectors
(Sector 5).
The implementation of AML/CFT regime is coordinated by the National Coordinating Committee to
Counter Money Laundering (“NCC”).
Aside from the AMLA, the Money Services Business Act 2011 (“MSBA”) which provides for the licensing,
regulation and supervision by BNM of the money services business under a single, uniform and dedicated
regulatory framework came into force on 1 December 2011. These businesses were previously governed
under three separate laws, namely the Money Changing Act 1998, the Payments System Act 2003 and the
Exchange Control Act 1953. The passing of the MSBA is to support the development of a more dynamic
competitive and professional money services business industry while strengthening safeguards against
money laundering, terrorist, financing and illegal activities.
89 Malaysia Anti-Money Laundering & Counter Financing of Terrorism Regime, http://amlcft.bnm.gov.my/AMLCFT02bi.
html.

54

Additionally, the Securities Commission Malaysia (“SC”) published a Malaysian Code for Institutional
Investors (“Institutional Investor Code”) which is primarily intended to give institutional investors
guidance on effective exercise of stewardship responsibilities to ensure delivery of sustainable long-term
value to their ultimate beneficiaries or clients. Nonetheless, the Institutional Investor Code clearly states
that aside from the economic considerations, the Institutional Investor Code advocates institutional
investors to ensure that they invest in a responsible manner by having regard to corporate governance and
sustainability of the company.90
There are six key principles of the Institutional Investor Code:1. Institutional investors should disclose the policies on their stewardship responsibilities;
2. Institutional investors should monitor their investee companies;
3. Institutional investors should engage with investee companies as appropriate;
4. Institutional investors should adopt a robust policy on managing conflicts of interest which
should be publicly disclosed;
5. Institutional investors should incorporate corporate governance and sustainability considerations
into the investment decision-making process; and
6. Institutional investors should publish a voting policy.
In relation to the fifth principle (i.e. incorporating sustainability considerations), the guidance to this
principle as in the Institutional Investors Code states that “Institutional investors should incorporate
corporate governance and sustainability considerations, including environmental, social and governance (ESG)
factors in their investment decision-making process”. The guidance to this principle goes on to elaborate that
“Institutional investors should develop a policy on how it incorporates sustainability consideration, including
ESG, into its investment analysis and activities” and provides a list of matters which ought to be dealt with in
the policy.
ESG factors that institutional investors evaluate may include amongst other:(a) corporate governance and business ethics;
(b) employee benefits and corporate culture;
(c) products, customers and supply chains; and
(d) environmental and social impact.
Stock exchanges also play a key role in promoting good governance and disclosure. Bursa Malaysia amended
the Main Market Listing Requirements and ACE Market Listing Requirements relating to sustainability
statements in annual reports (“Sustainability Amendments”).91 Listed issuers are now required to disclose
a narrative statement of the management of material economic, environmental and social (“EES”) risks
and opportunities in their annual reports. The Sustainability Amendments take effect on a staggered basis
over a period of 3 years, starting from 31 December 2016 to 31 December 2018.92
The SC also released the new Malaysian Code on Corporate Governance (MCCG),93 a set of best practices
to strengthen accountability and transparency in 2017. A key feature of the new code is the introduction
of the Comprehend, Apply and Report (CARE) approach, and the shift from “comply or explain” to “apply
or explain an alternative”. This is meant to encourage listed companies to put more consideration when
adopting and reporting on their corporate governance practices. The first group of companies in the FTSE
Bursa Malaysia Top 100 Index and those with a market capitalisation of RM 2 billion or more with financial
90 Malaysian Code for Institutional Investors, available at http://www.sc.com.my/wp-content/uploads/eng/html/cg/
mcii_140627.pdf.
91 Amendments relating to sustainability statement in annual reports, available at http://www.bursamalaysia.com/misc/
system/assets/15713/Appendix%201_MainLR_Sustainability_final%20(7Oct2015).pdf.
92 Sustainable Stock Exchanges Initiatives, http://www.sseinitiative.org/fact-sheet/bursa/.
93 Malaysian Code on Corporate Governance, available at https://www.sc.com.my/wp-content/uploads/eng/html/cg/
mccg2017.pdf.
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year ending 31 December 2017 were expected to report their application of the practices in the new code
by the end of last year.
Although there is no direct reference to forced labour or human trafficking in any of the above investment
regulations, each does endeavor to incorporate ESG issues. Unfortunately, the scope of “social” within
ESG issues has not been defined and the lack of standardized criteria for ESG disclosure means it is up
to institutional investors to disclose their ESG policies and practices as a matter of public accountability.
In addition, Malaysia is in the process of developing a National Action Plan on Business and Human
Rights, based on the UN Guiding Principles. SUHAKAM has drawn up the Strategic Framework for the
National Action Plan which uses the UNGPs to articulate a set of policy objectives specific to Malaysia’s
context to ensure that Malaysia has an appropriate policy and regulatory environment for fostering
corporate respect and accountability for human rights. Corporate governance reporting measures, which
conventionally require the disclosure of information that affects a company’s financial bottom line, are
being redefined to increase corporate transparency in relation to the businesses’ human rights risks and
impacts. Public procurement criteria may be expanded to include human rights criteria. Furthermore,
existing corporate risk management processes may be built upon to establish systems that manage not only
risks to the company’s financial, but also risks posed by business operations to the rights of individuals and
communities.94

94 Strategic Framework on a National Action Plan on Business and Human Rights for Malaysia, available at https://
business-humanrights.org/sites/default/files/documents/Malaysia-Strategic-Framework.pdf.
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Question 2. Where Malaysia has ratified regional or international anti-money laundering conventions
does its legislation comply with those that would be needed in order to ensure that it can, in theory,
meet its obligation?
In addressing this question, the response is divided into the relevant international anti-money laundering
convention, followed by Malaysia’s efforts to comply via international cooperation because international
cooperation has been incorporated as part of obligations in international anti-money laundering
conventions.
2.1

International Anti-Money Laundering Conventions

2.1.1

United Nations Convention Against Corruption (“UNCAC”)

Malaysia signed the UNCAC on 9 December 2003 and ratified it on 24 September 2008 (with reservations
on Article 66). The UNCAC entered into force for Malaysia on 24 October 2008.
The UNCAC is one of the most comprehensive anti-corruption instruments that criminalises money
laundering extensively. Article 23 of the UNCAC covers a number of situations in which the offence of
laundering of proceeds would be committed provided the intentionality and knowledge requirements are
met.
Firstly, it covers the person who converts or transfers property in illicitly obtained goods for the purposes
of disguising the illicit origin of the goods. Equally, the person assisting the person who is involved in the
commission of a predicate offence is also covered in Article 23(a)(i) of the UNCAC. Thus, persons who
knowingly assist in disguising the source of criminal proceeds would be liable for money laundering in
the same way as the criminal himself or herself. These persons can range from family members to friends
who allow criminal proceeds to be laundered through the opening of bank accounts or the purchasing of
immovable property in their names, to gatekeepers such as accountants, lawyers and financial advisers
who are aware of the actual source of their client’s income.
Article 23 (a)(ii) of the UNCAC addresses the situation of concealment or true nature, source, location,
disposition or ownership of or rights with respect to property with knowledge that the property is the
proceeds of crime. This is closely related to the provision in sub-paragraph (i) and would cover situations
where, for example, complex corporate entities (including charities or trusts) are set up in order to hide
the true ownership of criminal property.
Under Article 23(b)(i) of the UNCAC, the acquisition, use or possession of property that is known at the
time of receipt to be the proceeds of crime is also made an offence. For example, this would cover an art
dealer who purchases a rare and expensive Monet painting who knew at the time of purchase that the
painting was acquired by the seller in a corrupt transaction.
Finally, sub-paragraph (b)(ii) of Article 23 of the UNCAC covers all kinds of participation in the commission
of the above mentioned offences including association with, conspiracy or attempt to commit such offences
and aiding, abetting, facilitating and counselling the commission of such offences. This sub-paragraph
makes Article 23 very far-reaching and means that, present the necessary evidence, it would be possible to
prosecute and convict, for example, legal or financial advisers who give criminals advice about methods in
which the proceeds of their crimes can be laundered.95
95 Indira Carr & Miriam Goldny, the UN Anti-Corruption Convention and Money Laundering, available at http://idec.
gr/iier/new/CORRUPTION%20CONFERENCE/The%20UN%20Anti-corruption%20convention%20and%20money%20
laundering-INDIRA%20CARR.pdf.
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In the Country Review Report of Malaysia (Review Cycle 2012-2013) for the United Nations Office on
Drugs and Crime, Malaysia reported that Section 26 of the Malaysian Anti-Corruption Commission Act
2009 (“MACCA”) reflects the spirit of Article 23 UNCAC. Malaysia also referred to Section 4 of the
AMLA as relevant to the implementation of Article 23 of UNCAC.
2.1.2

United Nations Convention Against Illicit Traffic in Narcotics and Psychotropic
Substances 1998 (“Vienna Convention”)

The Vienna Convention requires the States Parties to declare money laundering a punishable offence.
States are also required to adopt measures to identify and freeze or confiscate proceeds from the sale of
illicit drugs and promote international cooperation against money laundering. The Financial Action Task
Force on Money Laundering (“FATF”) specifically incorporates the Vienna Convention’s technical and
legal definition of money laundering in its Forty Recommendations for fighting money laundering and
makes further recommendation to expand the predicate offenses of that definition to include all serious
crimes.
Malaysia ratified the Vienna Convention on 11 May 1993 with declarations of reservation to paragraphs
2 and 3 of Article 32 on referring disputes to the International Court of Justice.96 The Dangerous Drugs
(Forfeiture of Property) Act 1988 [Act 340], which was effective from 10 June 1988, empowers the court
to forfeit property upon conviction of an offence of trafficking drugs or planting and cultivation of drugs.
Where it is proved to the satisfaction of the court that the above offence has been committed, the court
shall make an order for the forfeiture of all property which is the subject matter of that offence or which
has been used for the commission of that offence, notwithstanding that no person may have been convicted
of the offence. Pursuant to Sections 7 and 8 of the Dangerous Drugs (Forfeiture of Property) Act 1988, the
Public Prosecutor, if he has reason to believe that any person is a liable person, may apply in ex parte to
the high court for an order of forfeiture of all the property of which such person is a holder and which the
Public Prosecutor has reason to believe are illegal properties.
2.1.3

United Nations Convention Against Transnational Organized Crime (“Palermo Convention”)

Malaysia signed the Palermo Convention on 26 September 2002 and ratified it on 24 September 2004. The
Palermo Convention is important because its anti-money laundering provisions adopt the same approach
previously adopted by the FATF in its Forty Recommendations on Money Laundering. There are three
protocols which supplements the Palermo Convention. All four of these instruments contain elements of
the law against money laundering. However, two of the protocols were not ratified by Malaysia.
Palermo Convention discusses money laundering in Article 6 and 7. Article 6 of the Palermo Convention
defines money laundering as (a)(i) the intentional conversion or transfer of property, knowing that such
property is the proceeds of crime, for the purpose of concealing or disguising the illicit origin of the
property or of assisting any person who is involved in the commission of the predicate offence to evade
the legal consequences of his actions; (ii) the concealment or disguise of the true nature, source, location,
disposition, movement, rights with respect to, or ownership of, property, knowing that such property is
the proceeds of crime; and (b) subject to these constitutional principles and the basic concepts of its legal
system, (i) the acquisition, possession or use of property, knowing at the time of receipt, that such property
is the proceeds of crime; (ii) by participation in, association or conspiracy to commit, attempts to commit
and aiding, abetting, facilitating and counselling the commission of any at the offences established in
accordance with this article. The Palermo Convention extended the scope of money laundering offence
to include a wider range of predicate offences in comparison to the definitions set out in the Vienna
96
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Available at https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=vi-19&chapter=6&lang=en

Convention which specifically applies to only drug crime.97
2.2

International Cooperation

2.2.1

The Basel Committee on Banking Supervision (“Basel Committee”) Recommendations.

The Basel Committee, formed in 1974, makes recommendations through statements of best practice on a
wide range of bank supervisory issues. The Basel Committee has issued a set of guidelines to describe how
banks should include the management of risks related to money laundering and financing of terrorism
within their overall risk management framework. In fact, the Basel Committee released three supervisory
standards and guidelines concerning money laundering, that is the Statement of Principle on Money
Laundering, Core Principles for Effective Banking Supervision (“Core Principles”) and Customer Due
Diligence and Transparency.98
Amongst the three listed above, officials from Malaysia, alongside those from Argentina, Brazil, Hungary,
India, Indonesia, the Republic of Korea, Poland and Singapore participated closely in the Core Principles’
development.99 The Core Principles are the de facto minimum standard for sound prudential regulation and
supervision of banks and banking systems. Originally issued in 1997, it has been revised in October 2006
and in March 2011; the Basel Committee gave mandate for the review and update of the Core Principles.
The revised Core Principles contains and defines 29 principles (an increase from 25 to 29 principles) that
are needed for a supervisory system to be effective.
Principle 29: Abuse of Financial Services (“Principle 29”) of the Core Principles relates to money
laundering. Some of the essential criteria of Principle 29 relating to money laundering are:
(i)

(ii)

that banks establish a customer due diligence policies and processes that are well documented
and communicated to all relevant staff. The policies and processes are to be integrated into
the bank’s overall risk management and that there are appropriate steps to identify, assess,
monitor, manage and mitigate risks of money laundering and the financing of terrorism with
respect to customers, countries and regions as well as to products, services, transactions and
delivery channels on an ongoing basis; and
that banks also have sufficient controls and systems to prevent, identify and report potential
abuses of financial services including money laundering and the financing of terrorism.100

Malaysia has made reference to the Core Principles in:
(a)
(b)
(c)
(d)
(e)

AML/CFT-Banking and Deposit-Taking Institutions (Sector 1);
AML/CFT-Insurance and Takaful (Sector 2);
AML/CFT-Money Services Business (Sector 3);
AML/CFT-Electronic Money and Non-Bank Affiliated Charge & Credit Card (Sector 4);
AML/CFT-Designated Non-Financial Business and Professions (DNFBPs) & Other Non-Financial
Sectors (Sector 5).

Malaysia also participates in various regional and international initiatives in its global fight against money
laundering and terrorism. Malaysia is a member of the Asia Pacific Group on Money Laundering (“APG”),
97 Ahmed Aqeil Mohamad Al-Zaqibh, Inernational Laws on Money Laundering, International Journal of Social Sciences
and Humanity, Vol. 3, No.1, January 2013.
98 Dr. Abbas Hardani & Cj Gletus Matthews Cn Jacobs, The Effect of the Basel Committee on Banking System in
Combating Money laundering [2012] 1 MLJ clxv.
99 Base Committee on Banking Supervision, Core Principles for Effective Banking Supervision (September 1997) available
at http://www.bis.org/publ/bcbsc102.pdf.
100 Base Committee on Banking Supervision, Core Principles for Effective Banking Supervision (9 September 2012),
available at http://www.bis.org/publ/bcbs230.pdf.
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the Offshore Group of Banking Supervisors, the Egmont Group of Financial Intelligence Units (“Egmont
Group”), FATF and Association of Southeast Asian Nations (“ASEAN”).101
2.2.2

Egmont Group

The Egmont Group is a group of global Financial Intelligence Units (“FIUs”) established to provide a forum
to improve cooperation in the fight against money laundering and terrorism financing and to foster the
implementation of anti-money laundering and counter financing of terrorism measures among member
countries.
Malaysia was admitted as a member of the Egmont Group in July 2003 and was also elected as the Asia
Chair in the Egmont Committee for two terms (2006/2008 and 2008/2010).
2.2.3

FATF

The FATF is an intergovernmental organisation formed in 1989 to develop and promote policies to protect
the global financial system against money laundering, terrorism financing and other related threats to the
integrity of the international financial systems. FATF is the body that sets international standards on AML/
CFT and incorporating key principles of the Vienna Convention, the Palermo Convention, International
Convention for the Suppression of the Financing of Terrorism, Security Council Resolution 1373 as well as
Security Council Resolution 1267 and its successor.
The FATF has developed a series of Recommendations that are recognised as the international standard
for combating money laundering, financing of terrorism and financing of proliferation of weapons of mass
destruction.
The FATF monitors countries’ progress in implementing the FATF Recommendations through mutual
evaluation. The mutual evaluation involves two part assessments:
(i) the technical compliance assessment that will focus on the adequacy of relevant legal and
institutional framework; and
(ii) the effectiveness assessment that will focus on the outcome or effectiveness of the implementation
of anti-money laundering and counter financing of terrorism measures.
Malaysia has been a FATF Observer since October 2014. Currently, there are 8 FATF-style regional bodies
including APG of which Malaysia has been a member since May 2000 and remains actively involved.
2.2.4

APG

Members of the APG comprise of 41 countries and a number of international and regional observers such
as the FATF, International Monetary Fund (IMF), World Bank, United Nations Office on Drugs and Crime
and the Egmont Group.
Malaysia has been a member of the APG since 31 May 2000 and supports many initiatives undertaken by
the APG. As a member of the APG, Malaysia is subjected to periodic assessments or mutual evaluation
on compliance with the FATF Standards on AML/CFT. Malaysia underwent three mutual evaluations
with the most recent mutual evaluation report on the level of compliance with FATF Recommendations
and the level of effectiveness of Malaysia’s AML/CFT system published in 2015.102 It was concluded
101 Malaysia Anti-Money Laundering & Counter Financing of Terrorism Regime, available at http://amlcft.bnm.gov.my/
AMLCFT02biv.html.
102 Mutual Evaluation Report on anti-money laundering and counter-terrorist financing measures (2015), available at
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that Malaysia has a robust legal AML/CFT framework with generally well-developed and implemented
policies. However, Malaysia’s sound frameworks for money laundering investigations and prosecutions
have produced minimal outcomes and Malaysia is not effectively targeting its high-risk offences (other
than fraud) or foreign sourced threats in its prosecution of money laundering related offences.103
2.2.5

ASEAN

Malaysia is an ASEAN member since its establishment on 8 August 1967. One of the fundamental principles
of the ASEAN is to strengthen the foundation for a prosperous and peaceful community of Southeast Asian
Nations.
In line with this principle, recognizing the detrimental effects of transnational crime, the ASEAN member
countries have established a framework to strengthen and coordinate ASEAN collaboration in combating
transnational crime:
(a) ASEAN Ministerial Meeting on Transnational Crime (“AMMTC”)
(i) The policy-making body for ASEAN cooperation in combating transnational crime.
(b) Senior Officials Meeting on Transnational Crime (“SOMTC”)
(i) Implement policies and plans adopted by the AMMTC.
(ii) There are eight areas of transnational crime under the purview of SOMTC which are
arms smuggling, cybercrime, illicit drug trafficking, international economic crime, money
laundering, sea piracy, terrorism and trafficking in persons. Malaysia is the lead shepherd
for money laundering and sea piracy initiatives.
(iii)Ministry of Home Affairs is the coordinating agency for Malaysia’s representation to
SOMTC.

http://www.fatf-gafi.org/media/fatf/documents/reports/mer4/Mutual-Evaluation-Report-Malaysia-2015.pdf.
103 Id.
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Question 3. What legislation exists to address money-laundering arising as a result of human trafficking?
There has not yet been any reported case where the anti-money laundering laws have been successfully
applied to human trafficking, forced labour or modern slavery relate offences. In a recent human trafficking
rescue operation at the end of 2017, Immigration officers seized RM 13 million in cash and the case was
investigated under Section 13 of the ATIPSOM and the AMLA.104
Mr. Abu Hassan Alshari Yahaya, as the Assistant Governor of BNM, delivered a speech at the International
Conference on Financial Crime and Terrorism Financing 2014 where he said that Malaysia’s position, that
is the proximity to conflict areas such as Myanmar, makes Malaysia vulnerable to smuggling of migrants
and trafficking of persons from Rohingya areas.105 Human trafficking & migrant smuggling, alongside
organized crimes, forgery, theft and robbery as well as counterfeiting of currency are classified as medium
threats to money laundering situations in Malaysia.
There is also no specific legislation that addresses money-laundering arising as a result of human trafficking.
However, Section 2 of the AMLA provides that AMLA applies to serious offences, foreign serious offences
or unlawful activities (past or future); and any movable or immovable tangible or intangible property or
interest therein (worldwide). Therefore, a money laundering offence under AMLA may arise from any
of the predicate offences listed under the Second Schedule of AMLA which include offences relating to
human trafficking. (Please refer to Appendix A below for more information on the Second Schedule).

104 “RM13 million seized in human trafficking rescue operation”, The Malaysian Insight, 26 November 2017, http://www.
themalaysianinsight.com/s/24586/.
105 Encik Abu Hassan Alshari Yahaya: Results of the National Risk Assessment on money laundering and terrorist
financing, 8 October 2014, https://www.bis.org/review/r141010c.htm.
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Question 4. Are the penalties/punishments of those found guilty of money-laundering sufficiently
stringent?
Every offence under the AMLA is a seizable offence.106
Section 4 (Offence of money laundering) of the AMLA provides that any person whom is found to have
committed a money laundering offence shall on conviction be liable to imprisonment for a term not
exceeding fifteen years and shall also be liable to a fine of not less than five times the sum or value of the
proceeds of an unlawful activity or instrumentalities of an offence of five million ringgit (RM 5,000,000),
whichever is higher.
In fact, any person who structures, or directs, assists or even participates in the structuring of any
transaction either in domestic or foreign currency to avoid reporting obligation commits an offence
and on conviction shall be liable to a fine of not more than five times the aggregate sum or value of the
transaction at the time the offence was committed or to imprisonment for a term not exceeding seven
years or both.
According to FIU’s Standard Guidelines on Anti-Money Laundering and Counter Financing of Terrorism,
failure of an officer to take reasonable steps to ensure compliance with Part IV (Reporting Obligations)
of the AMLA, or failure of a reporting institution to implement any action plan as agreed to ensure
compliance, will result in the officer or officers being personally liable to a fine not exceeding RM
100,000 or to imprisonment for a term not exceeding 6 months or both.
In the case of a continuing offence, a further fine may be imposed on the reporting institution not
exceeding RM 1,000 for each day during which the offence continues after conviction. Section 92
of the AMLA further empowers BNM to compound, with the consent of the Public Prosecutor, any
offence under the AMLA or its regulations by accepting from the person reasonably suspected of having
committed the offence such amount not exceeding 50% of the amount of the maximum fine for that
offence, including the daily fine, if any, in the case of a continuing offence.
Individually, the penalties and punishments may not seem stringent as the reporting institutions defined
in First Schedule of the AMLA includes, inter alia, banks and insurance businesses even gaming houses.
However, considering that AMLA also imposes personal liability on certain officers, and allows the
competent authority further liberty to compound the offences, the penalties and punishments may be
sufficiently stringent. An example of the applicability of the anti-money laundering laws in Malaysia is in
the Session Court (Kuala Lumpur) case of Public Prosecutor v Gan Kiat Bend & Another Case [2011]
8 CLJ 951. There were two cases before the Sessions Court judge in which both the accused were jointly
tried on money laundering charges under Section 4(1) of AMLA. The accused in the first case (‘First
Accused’) was said to have represented a landowner by the name of Boh Chin Chye who purportedly
owned lots 22203 and 22204. The First Accused had entered into a sale and purchase transaction of the
said lots with a part time property broker (“SP6”) who allegedly was working together with the accused
in the second case (‘second accused’). The said lots were purchased by SP6 and the second accused for
RM 2.5 million. Subsequently, the said lots were sold for RM 9 million to another company. However,
the said lots could not be transferred to the said company due to a fraud that was later discovered.
The purchase price of RM 9 million was banked into the account of a law firm which had been
approached by both the accused to deal with the sale and purchase of the said lots. The law firm paid
out RM 8.4 million into SP6’s current account with Standard Chartered Bank and retained the balance
sum as its legal fees. SP6 testified that he had paid out a sum of money to both the accused upon their
106 Section 90 of the AMLA.
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instructions and was left with a remaining sum of RM 1.7 million out of which RM 500,000 was utilized
for settling his personal matters. The balance of RM 1.2 million had been seized and frozen by the
authorities.
The issue that arose for determination was whether the elements for an offence of money laundering
under Section 4(1) of AMLA had been fulfilled. The Court held that there are three elements under
Section 4(1) of the AMLA to establish the commission of the offences of money laundering:
(1) whether they had received or used the monies;
(2) whether the monies received or used were proceeds of an unlawful activity; and
(3) whether it could be inferred from the objective factual circumstance that they knew
or had reason to believe that the monies were proceeds from an unlawful activity.
While the Court had little difficulty finding that there is sufficient evidence to satisfy the first element, in
relation to the second element, the Court held that the prosecution must prove that:(1) a serious offence had been committed; and
(2) the monies specified in the charges are the proceeds of the serious offence.
The ‘serious offence’ referred to above refers to any of the offences specified in the Second Schedule of
the AMLA, or an attempt to commit any of those offences or the abetment of those offences. Therefore,
the judge made reference to the underlying element of the crime for each of the specific offence in the
Penal Code that the accused was charged for.
Aside from the above, AMLA in Part VI (Freezing, Seizure and Forfeiture) prescribes for the freezing of
property,107 seizure of property108 and forfeiture of property upon prosecution for an offence of money
laundering or a terrorism financing offence.109 Further, under Section 57 of the AMLA, where the freeze,
seizure or sale of any property has been effected under AMLA, the validity of such freeze, seizure or sale,
or other form of disposal of such property shall not be affected by any objection to manner, place, or the
person whom notice was given or any other lack of fulfillment of the procedural aspects.
There is very limited number of cases reported on money-laundering to date. Correspondingly there are
very few reported judgments in relation to the enforceability of an order for tracing of property, seizure
of property or forfeiture of property pursuant to AMLA.
Nonetheless the existing case law suggests that the Courts in Malaysia take into consideration the
detrimental impact of such orders to the parties where there is no prosecution. In the case of Public
Prosecutor v Thong Kian Oon & Ors [2012] 10 MLJ 140, amongst the issues decided on by the
High Court (Kuala Lumpur) is whether the property which forms the subject matter of the forfeiture
application had to be the proceeds of the unlawful activity. The Court held that as a forfeiture application
was a serious matter and the owner stood to lose property because the property was the subject matter
of the money laundering offence, it therefore demanded that the applicant for the forfeiture order set
out clearly the case the respondent was called to answer and failure to do so would result in there being
no satisfactory proof as to the offence that the applicant is relying on for the purpose of the forfeiture
application.
Forfeiture applications by public prosecutors were again an issue before the High Court (Kota Kinabalu)
in the case of Public Prosecutor v Dragcom Sdn Bhd & Ors and other applications [2013] 5 MLJ 594.
The three cases arose from applications under Section 56(1) of AMLA, i.e. forfeiture of property seized
107 Section 44 of the AMLA.
108 Section 45 of the AMLA.
109 Section 55 of the AMLA.
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where there is no prosecution, by the public prosecutor. Section 56(1) of the AMLA states that the public
prosecutor may before the expiration of twelve months from the date of the seizure of the property or
where there is a freezing order, twelve months from the date of the freezing, apply to a judge of the High
Court for an order of forfeiture of the property. The same section further provides that the High Court
hearing such an application may issue the forfeiture order if he is satisfied that the property falls under
the prescribed limited circumstances of Section 56(1) of the AMLA which includes if the property is
the instrumentalities of an offence. The issue was whether the Court had jurisdiction to entertain an
application under Section 56(1) AMLA if it was filed after the time limit. The High Court held that the
delay to file is fatal and that the Court is then deprived of its power to hear the application. Hence, the
property must be returned.

Question 5. What are the numbers/ratio of investigations, prosecutions and convictions of traffickers
for money laundering offences?
The RMP Statistics on cases of money laundering Investigations Papers110
Year
2009
Money Laundering 43
Financing Terrorism TOTAL
43
Status of Investigation Papers
Under Investigation 10
Trial
23
No Further Action
10

2010
67
7
74

2011
60
8
68

2012
108
108

34
20
20

49
12
7

83
22
3

110 Presented by RMP Special Task Force at the National Seminar on Anti Money Laundering & Counter Terrorism
Financing 2013, available at https://www.ssm.com.my/sites/default/files/slide/Session%205_AML_CFT%20in%20
Relation%20to%20NPOs.pdf.
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Section C
Corruption and
Human Trafficking
67

Question 1. What (if any) are Malaysia’s specific anti-corruption legislation?
The MACCA is the key Malaysian legislation regulating private and public sector corruption. The
MACCA is the legislation that sets out the criminal offence of corruption. Additionally, Section 37 of the
MACCA regulates the confiscation of proceeds of crime, property, equipment or other instrumentalities
used in the commission of offences and also provides for non-conviction based forfeiture under Section
41 of the MACCA. Hence, when comparing the AMLA to the MACCA, it can be seen that while the
AMLA regulates all necessary aspects of tracing, freezing and seizure in relation to money laundering
offences, the MACCA does so for the corruption offences with the exception of freezing due to the
absence of a specific provision for freezing in MACCA.
In addition to the MACCA, there are numerous other overlapping provisions that prohibit bribery
including the Penal Code, Customs Act 1967, Election Offences Act 1954, AMLA, Societies Act 1966,
Trade Union Act 1959, Youth Societies and Youth Development Act 2007, Official Secrets Act 1972,
Financial Services Act 2013 and Islamic Financial Services Act 2013.111
Additionally, in 2010 the Whistleblowers’ Protection Act which is an act to safeguard public sector
employees or government officials from retribution for reporting corruption was passed.112

Question 2. Where Malaysia has ratified regional or international anti-corruption conventions does its
legislation comply with those that would be needed in order to ensure that it can, in theory, meet its
obligation?
Malaysia signed the UNCAC on 9 December 2003 and ratified it on 24 September 2008. The UNCAC
entered into force for Malaysia on 24 October 2008.
(Please refer to Schedule 2 below on the analysis of the compliance of local legislation and Malaysia’s
obligations under UNCAC.)

111 Malaysian Anti-Corruption Commission, http://www.sprm.gov.my/.
112 APEC, Interim reports on implementation of PEC Anti-corruption commitments, http://www.apec.org/~/media/Files/
Groups/ACT/ACTWG-InterimReport-Anticorruption-Commitments_28052012.pdf.
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Question 3. What legislation exists to address corruption arising as a result of human trafficking
particularly in relation to bribery allegations against government officials, police/immigration officers?
There does not seem to be any local legislation specifically addressing corruption arising as a result of
human trafficking though there are provisions in the local legislation which address offenses in relation to
bribery allegations against government officials. Furthermore, there has yet to be any publication that is
specific to corruption arising as a result of human trafficking in relation to public body from the Malaysian
Anti-Corruption Commission (“MACC”) which was established pursuant to the MACCA to investigate
and prevent corruption.
The table below shows the legislation that addresses corruption in relation to public body (i.e. government
officials, police/immigration officers).

Section Provision
Note
Malaysian Anti-Corruption Commission Act 2009 (repeals Anti-Corruption Act 1997)
21

It is an offence to offer to an officer of any public body or as an
officer of any public body solicits or accept, any gratification
notwithstanding that the officer did not have the power, right or
opportunity so to do, show or forbear, or accepted the gratification
without intending so to do, show or forbear, or did not in fact so
do, show or forbear, or that the inducement or reward was not in
relation to the affairs of the public body.

-

22

It is an offence to offer to an officer of any foreign public official or
as a foreign public official officer solicits or accept, any gratification
notwithstanding that the foreign public official did not have the
power, right or opportunity so to do, show or forbear, or accepted
the gratification without intending so to do, show or forbear, or did
not in fact so do, show or forbear, or that the inducement or reward
was not in relation to the scope of his duties.
It is an offence for any officer of a public body to use his office or
position for any gratification for himself/relatives/associate.
Penalty for offences under sections 20, 21, 22 and 23.
Imprisonment: Not exceeding 20 years; and
Fine: not less than 5 times the sum or value of the gratification
which is the subject matter of the offence, or RM 10,000 (whichever
is higher).

Criminalises the bribery of
foreign public officials or
officials of public international
organizations.

23
24

Abuse of function and illicit
enrichment.
-
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In relation to offences under Section 16, 17, 18, 20, 21, 22 or 23 of
Presumption of guilt in certain
the MACCA
offences.
The gratification shall be presumed to have been corruptly received
or agreed to be received, accepted or agreed to be accepted, obtained
or attempted to be obtained, solicited, given or agreed to be given,
promised, or offered as an inducement or a reward for or on account
of the matters set out in the particulars of the offence, unless the
contrary is proved.
In relation to offences under Section 161, 162, 163, or 164 of the
Penal Code
Such person shall be presumed to have done so as a motive or
reward for the matters set out in the particulars of the offence,
unless the contrary is proved.
In relation to Section 164 of the Penal Code
Such person shall be presumed to have done so with such knowledge
as to the circumstances as set out in the particulars of the offence,
unless the contrary is proved.
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In relation to Paragraph 137(1)(b) of the Customs Act 1967
Such officer or person shall be presumed to have done so for the
neglect or non-performance of his duty as set out in the particulars
of the offence, unless the contrary is proved.
Evidence shall not be admissible to show that any such gratification
as is mentioned in this MACCA is customary in any profession,
trade, vocation or calling or on a social occasion.

Penal Code [Act 574]
161
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It is an offence for a public servant or someone expecting to be a
public servant to gratification, other than legal remuneration, in
respect of any official act.

-

162

Punishable with imprisonment for a term up to 3 years or with a
fine or both.
It is an offence for anyone to accepts or attempts to obtain
gratification as motive/reward to induce by corrupt or illegal means
any public servant to do/forbear to do any official act.

-

163

Punishable with imprisonment for a term up to 3 years or with a
fine or both.
It is an offence for anyone to accept or attempts to obtain
gratification as motive/reward to induce, by the exercise of personal
influence, any public servant to do/forbear to do any official act.

-

164

Punishable with imprisonment for a term up to 1 year or with a fine
or both.
It is an offence to abet the offences in Section 162 and 163,
punishable upon conviction by imprisonment of 3 years or a fine or
both.

-

165

214

It is an offence for a public servant, accepts/agrees to accepts/
attempts to obtain any valuable thing, without consideration or
for an inadequate consideration from any person whom he knows
have been or likely to be concerned in any proceeding or business
transacted by such public servant or a public servant to whom he is
subordinate.
Punishable with imprisonment for a term up to 2 years or with a
fine or both.
It is an offence to offer any gratification in consideration of that
person concealing an offence, or of his screening any person from
legal punishment for any offence, or not proceeding for purpose of
bringing him legal punishable.

-

-

Customs Act 1967
137

Any officer of customs accepts, agrees to accept or attempts to
obtain any bribe gratuity, recompense or reward for the neglect or
non-performance of his duty, shall be guilty of an offence and on
conviction be liable for imprisonment be liable to imprisonment for
a term not exceeding 5 years or to a fine not exceeding RM 10,000
or to both such imprisonment and fine, and shall be interdicted
from holding office in the public service of the Federal Government
or the Government of any State.

-

Every person who gives or offers or promises to give or procures to
be given any bribes, gratuity, recompense or reward to, or makes any
collusive agreement with, any such officer or person as aforesaid
to induce him in any way to neglect his duty or to do, conceal or
connive at any act whereby any of the provisions of any other law
relating to imports or to exports may be evaded, shall be guilty as an
abettor and so punishable under the Customs Act.
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Question 4. Are the penalties/punishments of those found guilty of corruption sufficiently stringent?
While MACCA may be the principal act relating to corruption, the MACCA also empowers and authorises
the MACC to investigate offences under other acts listed as “Prescribed Offences” such as the following: (a)
(b)
(c)
(d)
(e)

Offences punishable under Sections 161, 162, 163, 164, 165, 213, 214, 215, 384,
385, 386, 387, 388, 389, 403, 404, 405, 406, 407, 408, 409, 417, 418, 419, 420, 465,
466, 467, 468, 469, 471, 472, 473, 474, 475, 476 and 477A of the Penal Code;
Offences punishable under Section 137 of the Customs Act 1954;
Offences under Part III of the Elections Offences Act 1954;
Any attempts to commit any of the offences referred to in paragraphs (a) to (c); or
Any abetments or criminal conspiracy to commit (as defined in the
Penal Code) offences referred to in paragraphs (a) to (c), whether or
not the offence was committed or in consequence thereof.

Consequently, the penalties and punishment are scattered across the relevant provisions. However, taking
for example, the punishment for bribing an officer of a public body (Section 21 of the MACCA), the offence
of accepting gratification (Section 16 of the MACCA) and offence of giving or accepting gratification by
agent (Section 17 of the MACCA) is:
(a)
(b)

imprisonment for a term not exceeding twenty years; and
a fine of not less than five times the sum or value of the gratification which is the
subject matter of the offence, where such gratification is capable of being valued
or is of a pecuniary nature, or ten thousand ringgits, whichever is higher.

The penalties and punishment may be considered sufficiently stringent.
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Question 5. What are the numbers of investigations, prosecutions and convictions of government
officials, police officers; and immigration officials for corruption?
In 2016, the government detained 42 immigration and police officers for their involvement in facilitating
smuggling and trafficking crimes; authorities prosecuted five of these officers and the cases remained
pending. In June 2016, the government unveiled a scheme organized by an unknown number of immigration
officials to manipulate the country’s passport control system at various points of entry to allow smugglers
and traffickers to operate undetected. The government fired 15 culpable officers, suspended 14, froze the
salaries of eight, and reassigned more than 60 others. There were no reports of criminal prosecutions of
these officials.113
Official complicity and corruption among immigration and police officers remains a problem and impedes
some efforts to address trafficking.114 There continues to be a flurry of accusation that immigration officials
facilitate smuggling, including the transportation of trafficking victims. The case of official complicity
to the network of people smuggling camps and mass graves hidden in the jungle where 28 camps deep
in the jungle close to the Malaysia-Thailand border were uncovered along with 139 gravesites scattered
around the area115 was heavily criticized for the government’s inability to hold Malaysian official criminally
accountable. Two police officers who were suspected of involvement in transporting people from Myanmar
were arrested.116 In March 2017, twelve Malaysian police officers investigated for their involvement in
human trafficking camps and mass graves were released due to the lack of strong evidence.
Another recent case has highlighted the collusion of the Immigration Department authorities in the
trafficking of refugees. The recent special investigative report in March 2017 by Malaysiakini working
together with Indonesian journalists exposed an intricate network of human trafficking taking place
between Malaysia and Indonesia due to the collusion of government officials from both countries.117
Currently, the Royal Malaysia Police operates a specialized anti-trafficking unit and the government
of Malaysia reported that 63 people have been hired to specialize in combating trafficking within the
Immigration Department. Further, the attorney general’s chambers appointed ten additional traffickingspecialist deputy public prosecutors throughout Malaysia, raising the total to 52, an increase from the 42
on staff in 2015.118

113 US Department of State, Trafficking in Persons Report 2017, p.265.
114 Id.
115 “Mass graves of suspected trafficking victims found in Malaysia”, The Guardian, 24 May 2015, https://www.theguardian.
com/world/2015/may/24/mass-graves-trafficking-malaysia-perlis.
116 “Malaysian police arrest own officers over involvement in migrant death camps”, The Guardian, 28 May 2015, https://
www.theguardian.com/world/2015/may/28/malaysian-police-arrest-own-officers-over-involvement-in-migrant-death-camps.
117 “Following the money on lucrative illegal Indo-M’sia maid trade”, Malaysiakini, 22 March 2017, https://www.
malaysiakini.com/news/376582.
118 See note 113.
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Based on the Statistic Unit, Records Management & Information Technology Division, MACC as of 18
May 2012:
Statistics on Fines Imposed on Corruption Offences
RM
<RM10,000
RM10,001-RM15,000
RM15,001-RM20,000
RM20,001-RM25,000
RM25,001-RM20,000
RM30,001-RM60,000
RM60,001-RM90,000
RM90,001-RM1,000,000
Above RM1,000,000
TOTAL

2009
5
0
0
0
0
0
0
0
0
5

2010
61
4
8
1
3
2
4
0
0
83

2011
106
6
11
5
2
3
2
17
0
152

2012
58
5
2
2
3
1
2
3
0
76

Statistics on Imprisonment Imposed on Corruption Offences
Time
Less than 1 week
1 week to 1 year
1 year to 3 years
3 years to 6 years
6 years to 9 years
9 years to 12 years
More than 12 years
TOTAL

2009
0
5
0
0
0
0
0
5

2010
32
44
5
1
0
0
0
82

2011
77
67
9
6
0
0
0
159

2012
40
25
3
0
0
0
0
68

Statistics on Number of Arrest
Category
Public Sector
Politician
Private Sector
Public

2010
293
4
102
545

2011
323
2
145
448

2012
288
3
105
304

Statistics on Number of Charges
Category
Public Sector
Politician
Private Sector
Public
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2010
131
1
56
193

2011
95
3
48
151

2012
119
1
38
187

APPENDIX A (as extracted from Lexis Malaysia on 9 March 2015)
No. Offences
Description*
Anti-Money Laundering, Anti- Terrorism Financing and Proceeds of Unlawful Activities
Act 2001 [Act 613]
Subsection 4(1)
Section 4A

Offence of money laundering
Offence of structuring transactions to evade reporting requirement.

Anti-Corruption Act 1997 [Act 575][Deleted by P.U. (A) 327/2009]
Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act 2007 [Act 670]
Section 12
Section 13
Section 14
Section 15
Section 15A
Section 18
Section 19
Section 20
Section 21
Section 22
Section 23

Section 24
Section 26A
Section 26B
Section 26C
Section 26D
Section 26E
Section 26F
Section 26G
Section 26H
Section 26I
Section 26J
Section 26K
Section 40

Offence of trafficking in persons
Offence of trafficking in persons by means of threat, force, etc.
Offence of trafficking in children
Offence of profiting from exploitation of a trafficked person
Offence in relation to trafficked person in transit [P.U.(A) 144/2012]
Making, obtaining, giving, selling or possessing fraudulent travel or
identity documents for the purpose of trafficking in persons
Recruiting or agrees to recruit another person to participate in the act of
trafficking in persons
Providing facilities in support of trafficking in persons
Providing services for purposes of trafficking in persons
Harbouring any person who has committed or is planning or is likely to
commit an act of trafficking in persons
The owner, operator or master of conveyance that do not carry out
obligations to ensure that the person travelling on board is in possession
of lawful travel documents
International omission to give information
Offence of smuggling of migrants [P.U.(A) 144/2012]
Aggravated offence of smuggling of migrants [P.U.(A) 144/2012]
Offence in relation to smuggled migrant in transit [P.U.(A) 144/2012]
Offence of profiting from the offence of smuggling of migrants [P.U.(A)
144/2012]
Fraudulent travel or identity documents [P.U.(A) 144/2012]
Providing facilities in support of smuggling of migrants [Ins. P.U.(A)
144/2012]
Providing services for the purposes of smuggling of migrants [P.U.(A)
144/2012]
Concealing or harbouring smuggled migrants and migrants smugglers
[P.U.(A) 144/2012]
Supporting offence of smuggling of migrants [P.U.(A) 144/2012]
Offence of conveyance of smuggled migrants [P.U.(A) 144/2012]
Obligation of owner, etc, of conveyance [P.U.(A) 144/2012]
Disclosing any information to any other person which is likely to
prejudice the investigation by the authority. [P.U.(A) 400/2009]

Banking and Financial Institutions Act 1989 [Act 372][Deleted by P.U. (A) 294/2014]
Betting Act 1953 [Act 495]
Section 4
Subsection 6(3)

Common betting-houses and betting information centres
Betting in a common betting-house, and book-making
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No. Offences
Description*
Capital Markets and Services Act 2007 [Act 671]
Section 7
Section 37
Section 58
Section 93
Section 111
Section 118
Section 119
Section 122
Section 123
Section 175
Section 176
Section 177
Section 179
Section 188
Section 202
Section 203
Section 205
Section 206
Section 207
Section 208
Section 215
Section 232
Section 246
Section 317A
Section 320A
Section 368
Section 369

Establishment of stock markets or derivatives
Establishing or operating a clearing facility
Requirement for Capital Markets Services Licence
Priority given to client’s order
Certain monies received by holder of Capital Markets Services Licence
to be paid into trust account
Segregation of client’s assets
Monies in segregated account not available for payment of debt, etc.
Operation of trust account
Client’s assets
False trading and market rigging transaction
Stock market manipulations
False or misleading statements, etc.
Use of manipulative and deceptive devices
Prohibited conduct of person in possession of inside information
False trading
Bucketing
Manipulation of price of derivatives and cornering
Employment of devices, etc., to defraud
False or misleading statements
Prohibition of abuse of information obtained in official capacity
False or misleading statements, etc.
Requirement to register prospectus in relation to securities
Criminal liability for false statements, etc., in prospectus
Prohibited conduct of director or officer of a listed corporation
False or misleading financial statements of a listed corporation
Falsification of records
False reports to Commission, exchange or approved clearing house

Child Act 2001 [Act 611]
Section 43
Section 48
Section 49

Offences relating to selling, procuring, detention, etc., or any attempts
thereto, of a child for prostitution
Unlawful transfer of possession, custody or control of child
Importation of child by false pretences [P.U.(A) 14/2003]

Common Gaming Houses Act 1953 [Act 289]
Section 4
Section 4A
Section 4B
Section 9

Common gaming houses
Assisting in carrying on a public lottery, etc.
Offences relating to dealing in gaming machines
Buying lottery ticket

Companies Act 1965 [Act 125]
Section 27
Section 38
Section 91
Section 131
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Invitation to public by private companies
Invitation to public to lend or deposit money with a corporation
No issue without approved deed [P.U.(A) 144/2012]
Disclosure of interest in contracts, property, offices, etc.[P.U.(A)
144/2012]

No.

Offences

Description*

Section 132C

Approval of company required for disposal by directors of company’s
undertaking or property [P.U.(A) 144/2012]
Substantial property transaction by director or substantial shareholder
[P.U.(A) 144/2012]
Restriction on offering shares, debentures, etc, for subscription or
purchase [P.U.(A) 144/2012]
False and misleading statements [P.U.(A) 144/2012]
False reports [P.U.(A) 144/2012]
Inducing persons to invest money
Frauds by officers [P.U.(A) 144/2012]

Section 132E
Section 363
Section 364
Section 364A
Section 366
Section 368

Control of Supplies Act 1961 [Act 122]
Section 21

Unlawful possession of controlled articles [P.U.(A) 144/2012]

Control of Supplies Regulations 1974 [P.U.(A) 103/1974]
Regulation 3
Regulation 13

Licence required for dealing in scheduled articles, and for manufacturing
[P.U.(A) 144/2012]
Maintenance of books [P.U.(A) 144/2012]

Labuan Offshore Securities Industry Act 1998 [Act 579] [Repealed by Act 704 on 11-122010] [Deleted by P.U. (A) 294/2014]
Labuan Trust Companies Act 1990 [Act 442] [Repealed by Act 704 on 11-02-2010][Deleted
by P.U. (A) 294/2014]
Copyright Act 1987 [Act 332]
Section 41

Infringement of copyright

Corrosive and Explosive Substances and Offensive Weapons Act 1958 [Act 357]
Section 3

Possession of corrosive or explosive substance for the purpose of causing
hurt

Customs Act 1967 [Act 235]
Section 133
Making incorrect declarations and falsifying documents [P.U.(A)
14/2003]
Section 135
Smuggling offences
Sections 137
Offering or receiving bribes [P.U.(A) 112/2005]

Dangerous Drugs Act 1952 [Act 234]
Section 4
Section 5
Section 12
Subsection 19(4)
Subsection 20(5)
Section 39B

Restriction on importation of raw opium, coca leaves, poppy-straw and
cannabis
Restriction on exportation of raw opium, coca leaves, poppy-straw and
cannabis
Restriction on import and export of certain dangerous drugs
Export of dangerous drugs
Import of dangerous drugs
Trafficking in dangerous drugs

Dangerous Drugs (Forfeiture of Property) Act 1988 [Act 340]
Section 3
Section 4
Section 56

Use of property for activity constituting certain offences
Dealing with, or using, holding, receiving or concealing illegal property
Attempts, abetments and criminal conspiracies punishable as offences
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No. Offences
Description*
Development Financial Institutions Act 2002 [Act 618]
Section 108
Paragraph 114(1)
(b) in relation to
offences under
sections 108 and
118
Section118

Falsification, concealment and destruction of documents
Attempts, preparations, abetments and conspiracies punishable as
offences

Prohibition on receipt of gifts, commission, etc. [P.U.(A) 339/2004]

Direct Sales and Anti-Pyramid Scheme Act 1993 [Act 500]
Section 4
Section 27B

Direct sales business to be carried out only under licence [P.U.(A)
144/2012]
Unlawful to promote or conduct pyramid scheme [P.U.(A) 144/2012]

Exchange Control Act 1953 [Act 17] [Deleted by P.U. (A) 294/2014]
Excise Act 1976 [Act 176]
Section 71
Section 73
Section 74

Making incorrect statement and falsifying documents
Refusing to answer questions or giving false information
Evasion of excise duty and illegal manufacture of dutiable goods

Explosives Act 1957 [Act 207]
Subsection 4(2)
Section 5
Section 6
Section 7
Section 8

Power to prohibit the manufacture, possession or importation of
specially dangerous explosives
Acts causing explosions or fire
Causing explosion likely to endanger life or property
Attempt to cause explosion, or making or keeping explosive with intent
to endanger life or property
Making or possessing explosives under suspicious circumstances

Financial Services Act 2013 [Act 758]
Section 8
Section 13
Subsections 14(1)
and (3)
Subsection 15(1)
Subsection 16(1)
Section 17
Subsections 19(1)
and (2)
Section 28
Section 29
Paragraph 57(1)
(c)
Section 124
Section 137
Section 138
Subsection 141(1)
Paragraph 143(3)
(a)
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Authorized business to be carried on by authorized person
Additional conditions of licence or approval
Authorized person shall to carry on authorized business only
Authorized person and operator of designated payment system permitted
to carry on certain Islamic financial business subject to written approval
Licensed insurer shall not carry on both life and general business
Registered business to be carried on by registered person
Requirements for representative office
Holding out as authorized person or registered person
Acting on behalf of unlicensed person
Duty of director to only exercise powers which is conferred on him for
the purposes for which such powers are conferred
Prohibited business conduct
Restriction on accepting deposits
Advertisements for deposits
Prohibited conduct in money market and foreign exchange market
Submission of document or information which a person knows, or has
reason to believe, to be false or misleading in a material particular

No.

Offences

Description*

Paragraph 207(3) Dealing with assets of insurance funds without approval in the winding
(b)
up of a licensed foreign insurer
Subsection 214(2) Undertake or engage in any transaction set out in Schedule 14 without
approval
Section 216
Non-compliance with the directions issued by the Bank
Section 248
Offences in relation to entries in documents
Section 254
Attempts, abetments and conspiracies

Firearms (Increased Penalties) Act 1971 [Act 37]
Section 7

Trafficking in firearms

Immigration Act 1959/63 [Act 155]
Section 56(1)

Offences of harbouring persons who have contravened the Act, making
false report, etc.

Future Industry Act 1993 [Act 499] [Deleted by P.U. (A) 294/2014]
Income Tax Act 1967 [Act 53]
Section 112
Section 113
Section 114

Failure to furnish return or give notice of chargeability
Incorrect returns
Wilful evasion [P.U.(A) 343/2010]

Insurance Act 1996 [Act 553][Deleted by P.U. (A) 294/2014]
Internal Security Act 1960 [Act 82][Deleted by P.U. (A) 294/2014]
Islamic Banking Act 1983 [Act 276][Deleted by P.U. (A) 294/2014]
International Trade in Endangered Species Act 2008 [Act 686]
Section 10
Section 11
Section 12
Section 13
Section 14

Import and export of scheduled species
Re-export and introduction from the sea of scheduled species
Possession of scheduled species
Scheduled species in transit
Breeding or propagation of scheduled species

Islamic Financial Services Act 2013 [Act 759]
Section 8
Section 13
Subsection 14(1)
Subsections 15(1)
and (3)
Subsection 16(1)
Subsections 17(1)
and (2)
Section 25
Section 26
Paragraph 66(1)
(c)
Section 136
Section 149
Section 150
Subsection 153(1)

Authorized business to be carried on by authorized person
Additional conditions of licence or approval
Persons approved under the Financial Services Act 2013 may carry on
Islamic financial business with prior approval
Authorized person to carry on authorized business only
Licensed takaful operator shall not carry on both family takaful and
general takaful business
Requirements for representative office
Holding out as authorized person
Acting on behalf of unlicensed person
Duty of director to only exercise powers which is conferred on him for
the purposes for which such powers are conferred
Prohibited business conduct
Restriction on accepting Islamic deposits
Advertisements for Islamic deposits
Prohibited conduct in Islamic money market and Islamic foreign
exchange market
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No.

Offences

Description*

Paragraph 155(3)
(a)
Paragraph 218(4)
(c)
Subsection 225(2)

Submission of document or information which a person knows, or has
reason to believe, to be false or misleading in a material particular
Dealing with assets of takaful fund without approval in the winding up of
a licensed foreign takaful operator
Undertake or engage in any transaction set out in Schedule 14 without
approval
Non-compliance with the directions issued by the Bank
Attempts, abetments and conspiracies

Section 227
Section 265

Kidnapping Act 1961 [Act 365]
Section 3
Section 5
Section 6

Abduction, wrongful restraint or wrongful confinement for ransom
Knowingly receiving ransom
Knowingly negotiating to obtain, or for payment of, ransom

Kootu Funds (Prohibition) Act 1971 [Act 28]
Section 3

Unlawful to carry on business of promoting Kootu funds [P.U.(A)
153/2011]

Labuan Financial Services and Securities Act 2010 [Act 704]
Section 8
Section 31
Section 40
Section 41
Section 55
Section 60
Section 71
Section 87
Section 102
Section 134
Section 146
Section 147
Section 171

Offers or invitations which require the approval of the Authority
Public funds shall be registered
Licensing of fund managers
Licensing of fund administrators
Securities licensee
Licence required to carry on trust company business in Labuan
Licensing of Labuan managed trust companies
Labuan banking business, Labuan investment banking business and
Labuan financial business to be carried on only under licence
Licensing of Labuan insurance business and Labuan insurance related
activities
Establishment of exchanges
Creation of false or misleading market
Insider dealing
Payment system

Labuan Islamic Financial Services and Securities Act 2010 [Act 705]
Section 13
Section 36
Section 45
Section 56
Section 61
Section 62
Section 77
Section 136

Offers or invitations which require the approval of the Authority
Islamic public fund shall be registered
Fund manager or fund administrator of an Islamic public fund
Islamic securities licensee
Labuan Islamic banking business to be carried on only under licence
Labuan Islamic investment banking business to be carried on only under
licence
Licensing of Labuan takaful business and Labuan takaful related
activities
Payment systems

Malaysian Anti-Corruption Commission Act 2009 [Act 694]
Section 16
Section 17
Section 18
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Offence of accepting gratification
Offence of giving or accepting gratification by agent
Offence of intending to deceive principal by agent

No.

Offences

Description*

Section 19

Acceptor or giver of gratification to be guilty notwithstanding that
purpose was not carried out or matter not in relation to principal’s affairs
or business.
Corruptly procuring withdrawal of tender
Bribery of officer of public body
Bribery of foreign public official
Offence of using office or position for gratification
Dealing with, using, holding, receiving or concealing gratification or
advantage in relation to any offence
Attempts, preparations, abetments and criminal conspiracies punishable
as offence [P.U.(A) 327/2009]

Section 20
Section 21
Section 22
Section 23
Section 26
Section 28

Malaysian Palm Oil Board Act 1998 [Act 582]
Section 67

False information

Malaysian Palm Oil Board (Licensing) Regulations 2005 [P.U.(A) 516/2005]
Regulation 5
Regulation 21
Regulation 40

Prohibition against producing or selling, etc., without licence
Compliance with conditions imposed on licensee
Prohibition against pilfering.

Malaysian Timber Industry Board (Incorporation) Act 1973 [Act 105]
Section 13

Carrying on timber business without registration [P.U.(A) 385/2007]

Money-Changing Act 1998 [Act 577][Deleted by P.U. (A) 294/2014]
Moneylenders Act 1951 [Act 400]
Section 5

Carrying on business as a moneylender without licence [P.U.(A)
385/2007]

Money Services Business Act 2011 [Act 731]
Section 4
Section 29
Section 35

Prohibition from carrying on money services business
Sale, leasing etc., of money services business
Submission of false information
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No. Offences
Description*
Offshore Banking Act 1990 [Act 443] [Repealed by Act 704 on 11-02-2010][Deleted by P.U.
(A) 294/2014]
Offshore Insurance Act 1990 [Act 444] [Repealed by Act 704 on 11-02-2010][Deleted by P.U.
(A) 294/2014]
Optical Discs Act 2000 [Act 606]
Section 4
Section 21

Manufacturing without a valid licence
Applying false manufacturer’s code

Passports Act 1966[Act 150]
Section 12(1)

Offences of forging, altering or tampering of passport, internal travel
document or visa, etc.

Pawnbrokers Act 1972 [Act 81]
Section 7

Carrying on business as a pawnbroker without licence [P.U.(A)
385/2007]

Payment Systems Act 2003 [Act 627][Deleted by P.U. (A) 294/2014]
Penal Code [Act 574]
Section 125
Section 125A

Section 121
Section 121A
Section 121B
Section 121C
Section 120B
Section 130C
Section 130D
Section 130E
Section 130F
Section 130G
Section 130H
Section 130I
Section 130J
Section 130K
Section 130L
Section 130M
Section 130N
Section 130O
Section 130P
Section 130Q
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Waging war against any power in alliance with the Yang di-Pertuan
Agong
Harbouring or attempting to harbour any person in Malaysia or person
residing in a foreign State at war or in hostility against the Yang diPertuan Agong [P.U.(A) 18/2002]
Waging or attempting to wage war or abetting the waging of war against
the Yang di-Pertuan Agong, a Ruler or Yang di-Pertua Negeri
Offences against the person of the Yang di-Pertuan Agong, Ruler or Yang
di-Pertua Negeri
Offences against the authority of the Yang di-Pertuan Agong, Ruler or
Yang di-Pertua Negeri
Abetting offences under section 121A or 121B
Punishment of criminal conspiracy
Committing terrorist acts
Providing devices to terrorist groups
Recruiting persons to be members of terrorist groups or to participate in
terrorist acts
Providing training and instruction to terrorist groups and persons
committing terrorist acts
Inciting, promoting or soliciting property for the commission of terrorist
acts
Providing facilities in support of terrorist acts
Directing activities of terrorist groups
Soliciting or giving support to terrorist groups or for the commission of
terrorist acts
Harbouring persons committing terrorist acts
Criminal conspiracy
Intentional omission to give information relating to terrorist acts
Providing or collecting property for terrorist acts
Providing services for terrorist purposes
Arranging for retention or control of terrorist property
Dealing with terrorist property

No.

Offences

Description*

Section 130R
Section 130S

Intentional omission to give information about terrorist property
Intentional omission to give information relating to terrorism financing
offence [P.U.(A) 105/2007]
Member of an organized criminal group
Assisting an organized criminal group
Public servant taking a gratification, other than legal remuneration, in
respect of an official act
Taking a gratification in order, by corrupt or illegal means, to influence a
public servant
Taking a gratification, for the exercise of personal influence with a
public servant
Abetment by public servant of the offences under section 163
Public servant obtaining any valuable thing, without consideration from
person concerned in any proceeding or business transacted by such
public servant
Fraudulent claim to property to prevent its seizure as a forfeiture or in
execution of a decree
Taking gifts, etc., to screen an offender from punishment
Offering gift or restoration of property in consideration of screening
offender
Taking gift to help to recover stolen property, etc.
Harbouring robbers or gang-robbers, etc.
Public servant disobeying a direction of law with intent to save person
from punishment, or property from forfeiture
Public servant framing an incorrect record or writing with intent to save
person from punishment, or property from forfeiture
Murder [P.U.(A) 14/2003]
Voluntarily causing grievous hurt [P.U.(A) 102/2007]
Voluntarily causing grievous hurt by dangerous weapons or means
[P.U.(A) 102/2007]
Voluntarily causing hurt to extort property or to constrain to an illegal
act
Voluntarily causing grievous hurt to extort property or to constrain to an
illegal act
Voluntarily causing hurt to extort confession or to compel restoration of
property
Voluntarily causing grievous hurt to extort confession or to compel
restoration of property
Voluntarily causing grievous hurt to deter public servant from his duty
Causing grievous hurt on provocation
Causing grievous hurt by an act which endangers life or the personal
safety of others [P.U.(A) 102/2007]
Wrongful confinement for the purpose of extorting property or
constraining to an illegal act
Wrongful confinement for the purpose of extorting confession or of
compelling restoration of property
Kidnapping from Malaysia
Kidnapping from lawful guardianship [P.U.(A) 102/2007]

Section 130V
Section 130W
Section 161
Section 162
Section 163
Section 164
Section 165

Section 207
Section 213
Section 214
Section 215
Section 216A
Section 217
Section 218
Section 300
Section 322
Section 326
Section 327
Section 329
Section 330
Section 331
Section 333
Section 335
Section 338
Section 347
Section 348
Section 360
Section 361
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No.

Offences

Description*

Section 363
Section 364
Section 365

Kidnapping
Kidnapping or abducting in order to murder
Kidnapping or abducting with intent to secretly and wrongfully to
confine a person
Kidnapping or abducting a woman to compel her marriage, etc.
Kidnapping or abducting in order to subject a person to grievous hurt,
slavery, etc.
Wrongfully concealing or keeping in confinement a kidnapped person
Kidnapping or abducting child under 10 years with intent to steal
movable property from the person of such child
Buying or disposing of any person as a slave
Habitual dealing in slaves
Exploiting any person for purposes of prostitution [P.U.(A) 339/2004]
Persons living on or trading in prostitution
Soliciting for purposes of prostitution [P.U.(A) 339/2004]
Suppression of brothels [P.U.(A) 339/2004]
Unlawful compulsory labour [P.U.(A) 18/2002]
Hostage-taking [P.U.(A) 105/2007]
Theft
Theft of a motor vehicle
Theft in dwelling house, etc.
Theft by clerk or servant of property in possession of master
Theft after preparation made for causing death or hurt in order to
commit theft
Extortion
Putting person in fear of injury in order to commit extortion
Extortion by putting a person in fear of death or grievous hurt
Putting person in fear of death or of grievous hurt in order to commit
extortion
Extortion by threat of accusation of an offence punishable with death, or
imprisonment, etc. [P.U.(A) 327/2009]
Putting person in fear of accusation of offence, in order to commit
extortion
Robbery
Voluntary causing hurt in committing robbery
Gang-robbery
Gang-robbery with murder
Making preparation to commit gang-robbery
Belonging to gang of robbers
Assembling for purpose of committing gang-robbery
Dishonest misappropriation of property
Dishonest misappropriation of property possessed by a deceased person
at the time of his death
Criminal breach of trust [P.U.(A) 327/2009]
Criminal breach of trust
Criminal breach of trust by carrier, etc.

Section 366
Section 367
Section 368
Section 369
Section 370
Section 371
Section 372
Section 372A
Section 372B
Section 373
Section 374
Section 374A
Section 379
Section 379A
Section 380
Section 381
Section 382
Section 384
Section 385
Section 386
Section 387
Section 388
Section 389
Section 392
Section 394
Section 395
Section 396
Section 399
Section 400
Section 402
Section 403
Section 404
Section 405
Section 406
Section 407
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No.

Offences

Description*

Section 408
Section 409

Criminal breach of trust by clerk or servant
Criminal breach of trust by public servant, or by banker, merchant or
agent
Dishonestly receiving property
Dishonestly receiving property stolen in the commission of a gangrobbery
Habitually dealing in stolen property
Assisting in concealment of stolen property
Cheating
Cheating by personation
Cheating with the knowledge that wrongful loss may be thereby caused
to a person whose interest the offender is bound to protect [P.U.(A)
339/2004]
Cheating and dishonestly inducing delivery of property
Dishonest or fraudulent removal or concealment of property to prevent
distribution among creditors
Dishonest or fraudulent preventing from being made available for his
creditors a debt or demand due to the offender
Dishonest or fraudulent execution of deed of transfer containing a false
statement of consideration [P.U.(A) 339/2004]
Dishonest or fraudulent removal or concealment of consideration
Forgery
Forgery of a record of a Court, or a public Register of Births, etc.
Forgery of a valuable security or will [P.U.(A) 339/2004]
Forgery for the purpose of cheating
Forgery for the purpose of harming the reputation of any person.
[P.U.(A) 327/2009]
Using as genuine a forged document
Making or possessing a counterfeit seal, plate, etc., with intent to
commit a forgery punishable under section 467
Making or possessing a counterfeit seal, plate, etc., with intent to
commit a forgery punishable otherwise
Having possession of a valuable security or will known to be forged, with
intent to use it as genuine
Counterfeiting a device or mark used for authenticating documents
described in section 467 , or possessing counterfeit marked material
Counterfeiting a device or mark used for authenticating documents
other than those described in section 467 or possessing counterfeit
marked material
Fraudulent cancellation, destruction, etc., of a will
Falsification of accounts [P.U.(A) 339/2004]
Forging or counterfeiting currency notes or bank notes
Using as genuine, forged or counterfeit currency notes or bank notes
[P.U.(A) 14/2003]
Possession of forged or counterfeit currency notes or bank notes
Making or possessing instruments or materials for forging or
counterfeiting currency notes or bank notes [P.U.(A) 14/2003]

Section 411
Section 412
Section 413
Section 414
Section 415
Section 416
Section 418

Section 420
Section 421
Section 422
Section 423
Section 424
Section 465
Section 466
Section 467
Section 468
Section 469
Section 471
Section 472
Section 473
Section 474
Section 475
Section 476

Section 477
Section 477A
Section 489A
Section 489B
Section 489C
Section 489D
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No. Offences
Description*
Sales Tax Act 1972[Act 64]
Section 43
Section 43A

Failure to comply with notice, etc.,
Evasion of sales tax

Securities Commission Act 1993 [Act 498][Deleted by P.U. (A) 294/2014]
Securities Industry Act 1983 [Act 280][Deleted by P.U. (A) 294/2014]
Service Tax Act 1975 [Act 151]
Section 29
Section 32

Failure to comply with notice, etc.
Evasion of service tax

Strategic Trade Act 2010 [Act 708]
Section 9
Section 10
Section 11
Section 12
Section 18
Section 21
Section 23
Section 24
Section 33
Section 40
Section 46
Section 51

Export, transhipment and transit of strategic items and unlisted items
[P.U.(A) 144/2012]
Provision of technical assistance
Brokering of strategic items
Transactions involving unlisted items and restricted activities
Unauthorized use of permit
Suspension of permit or registration upon disqualification
Endorsement on permit
Maintenance of document and register
Power to search conveyances
Offences with respect to information
Obstruction of authorized officer
Notice for disclosure of information [P.U.(A) 144/2012]

Strategic Trade (United Security Council Resolutions) Regulations 2010 [P.U.(A)
481/2010]
Regulation 3

Implementation of United Nations Security Council non-proliferation of
weapon of mass destruction resolutions

Takaful Act 1984 [Act 312][Deleted by P.U. (A) 294/2014]
Trade Descriptions Act 2011 [Act 730]
Section 5
Section 8
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Prohibition of false trade description
Prohibition on false trade description in relation to trademark

No. Offences
Description*
Wildlife Conservation Act 2010 [Act 716]
Section 60
Section 61
Section 62
Section 63
Section 64
Section 65
Section 66
Section 68
Section 69
Section 70
Section 71
Section 72
Section 76
Section 77
Section 78
Section 79
Section 80
Section 81
Section 85
Section 87
Section 117
Section 119
Section 120

Hunting, etc., protected wildlife without licence
Hunting, etc., immature protected wildlife without licence
Hunting, etc., female of protected wildlife without licence
Carrying out business of dealing, etc., without licence
Collecting birds’ nests without licence
Importing, etc., protected wildlife without licence
Operating zoo, etc., without permit
Hunting, etc., totally protected wildlife without special permit
Hunting, etc., immature totally protected wildlife without special permit
Hunting, etc., female of totally protected wildlife without special permit
Importing, etc., totally protected wildlife without special permit
Using, etc., totally protected wildlife without special permit
Hunting, etc., wildlife in wildlife reserve or wildlife sanctuary
Hunting wildlife during prohibited hours
Hunting protected wildlife during close season
Hunting wildlife with poison, etc.
Hunting wildlife with arms or traps other than prescribed
Hunting, etc., wildlife within four hundred metres of salt lick
Disturbing salt lick or its vicinity
Things containing derivative of totally protected wildlife
Controlled species
Prohibition on hybridization activity
Purchase of protected wildlife, etc., by persons other than licensed
dealer, etc.

*NOTE: —The short description of offences in this Schedule is for reference only.
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SCHEDULE 1 Domestic Anti-money Laundering and Anti-corruption Legislation Relevant to Anti-Trafficking
Under Section 3(a) of the AMLA, serious offences mean any of the offences specified in the Second
Schedule of the AMLA.
The Second Schedule of the AMLA provides the following which are related to anti-trafficking:
(1) Child Act 2001[Act 611]
(a) Section 43: Offences relating to selling, procuring, detention, etc
or any attempts thereto of a child for prostitution.
(b) Section 48: Unlawful transfer of possession, custody or control of child.
(c) Section 49: Importation of child by false pretenses.
(2) Penal Code [Act 574]
(a) Section 360: Kidnapping from Malaysia.
(b) Section 365: Kidnapping or abducting with intent to
secretly and wrongfully confine a person.
(c) Section 366: Kidnapping or abducting a woman to compel her marriage, etc.
(d) Section 367: Kidnapping or abducting in order to subject
a person to grievous hurt, slavery, etc.
(e) Section 368: Wrongfully concealing or keeping in confinement a kidnapped person
(f) Section 370: Buying or disposing of any person as a slave.
(g) Section 371: Habitual dealing in slaves.
(h) Section 372: Exploiting any person for purposes of prostitution.
(i) Section 372A: Persons living on or trading in prostitution.
(j) Section 374: Unlawful compulsory labour.
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SCHEDULE 2 Table of International Anti-Money Laundering Conventions and Anti-Corruption Conventions Applicable to Malaysia and the Extent of Malaysia’s
Compliance119
International Obligations
Title

Obligations

UNCAC

Bribery and Trading in Influences
(Articles 15, 16, 18, 21)

UNCAC

Money laundering concealment
(Articles 23, 24)

119

To what extent does Malaysian legislation comply?
Does Comply
Does Not Comply
Sections 16, 17 and 21 of the MACCA
Although MACCA does not criminalize
criminalize active and passive bribery.
trading in influence expressly, the broad
bribery provisions or measures on abetment
can be construed in a way to cover certain
such cases. Section 163 of the Penal Code
comprises the taking of a gratification for the
exercise of personal influence with a public
servant.
Concealment is criminalized by Section 26 of
MACCA as well as Sections 3 and 4 of AMLA.

Based on the Review of implementation of the United Nations Convention Against Corruption, Executive Summary: Malaysia, UN. Doc. CAC/COSP/IRG/2013/CRP.11, 28 May 2013.
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UNCAC

Embezzlement, abuse of functions and illicit The provisions on embezzlement and There does not seem to be a consolidated
enrichment
misappropriation are rather scattered. The most offence on embezzlement, misappropriation or
(Articles 17, 19, 20, 22)
relevant legislation is Section 409 of the Penal other diversion of property by public officials
Code on criminal breach of trust by a public
servant, which covers the acts of dishonest
misappropriation, conversion to one’s own use,
dishonest use, or disposal of property. Property
in regard to the Penal Code includes movable
as well as immovable property, funds, rights
and securities.
Sections 18 and 23 of MACCA can also be
construed to allow the prosecution of some
cases of embezzlement and misappropriation.
Aspects of embezzlement in the private sector
are regulated in section 18 of MACCA, Sections
403 to 409 of the Penal Code and further Penal
Code provisions.
Abuse of functions is legislatively covered in
Section 23 of MACCA, which criminalizes the
use of office or position by an officer of a public
body for any gratification, whether for himself,
his relative or associate.
Although illicit enrichment is criminalized,
Section 36 of MACCA provides that measures
to pursue illicit enrichment can only be taken
when an investigation on another offence
under MACCA is underway. Even if the
investigation of the other offence fails to show
results, charges under Section 36 of MACCA
are possible.
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UNCAC

Liability of legal persons
(Article 26)

Section 46 of the Companies Act imposes civil
liability of legal persons. Also, the criminal
liability of legal person exists. According to
the Interpretation Act, the term “person”
generally includes a body of persons, corporate
or incorporated.
Section 11 of the Penal Code defines “person” to
“include … (b) any company or association or
body of persons whether incorporated or not”.
The limited application of those provisions was
noted. MACCA establishes the same fines for
natural and legal persons.

UNCAC

Prosecution, adjudication and sanctions; The Malaysian legislation does not generally
cooperation with law enforcement authorities establish minimum penalties, although the
(Articles 30,37)
severity of sanctions, criminal or non-criminal,
takes into consideration the gravity of offences.
For MACCA offences bail is not as of right, but
at the discretion of the court. Malaysia does
not grant immunity to cooperating suspects,
except under Section 63 of MACCA in the case
of cooperating co-defendants.
However, the prosecution would have discretion
to abstain from a prosecution, though this has
not been exercised. As a general principle,
cooperation can be taken into consideration
as a mitigating factor during sentencing of an
accused person.
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Malaysia does not grant immunity to
cooperating suspects contrary to Article
37(3) of the UNCAC, except under Section
63 of MACCA in the case of cooperating codefendants. However, the prosecution would
have discretion to abstain from a prosecution,
though this has not been exercised. As a
general principle, cooperation can be taken
into consideration as a mitigating factor during
sentencing of an accused person.

UNCAC

Protection of witnesses and reporting persons
(Articles 32, 33)

According to Malaysia’s Witness Protection Act
2009 (Act 696), a witness, including his or her
relatives, is given protection based on a threat
assessment.
Victim impact statements are possible upon
request of the victim.
The Whistleblower Protection Act 2010 (Act
711) in Sections 7 to 10 grants confidentiality of
information, immunity from civil and criminal
action, and protection against detrimental
action, such as termination of contracts or
withholding of payments to whistleblowers
and any related or associated persons, even if
the disclosure does not lead to any disciplinary
action or prosecution.

UNCAC

Freezing, seizing and confiscation; bank Section 40 of MACCA and Sections 55 to 56
secrecy
of AMLA regulate the confiscation of proceeds
(Articles 31, 40)
of crime, property, equipment or other
instrumentalities used in, but not destined
for use in, offences. Malaysia allows for nonconviction based forfeiture under section 41 of
the MACCA.
Bank secrecy restrictions are not a challenge to
the investigation and seizure of bank, financial
and commercial records, according to Section
35 of MACCA, and Sections 20 and 48 to 50
of AMLA.

UNCAC

Statute of limitations; criminal record
(Articles 29, 41)

Malaysia has no statute of limitations for
criminal offences.
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UNCAC

Jurisdiction
(Article 42)

Jurisdiction is regulated in Sections 2 to 4
of the Penal Code, Section 66 of MACCA
and Section 82 of AMLA. If an offence was
committed by a citizen or permanent resident
outside Malaysia, it may be dealt with as if it
was committed in Malaysia.
Jurisdiction may also be extended, according
to Section 82 of AMLA and Section 4 of the
Penal Code, to an offence committed by any
person against property of any citizen or the
Government of Malaysia.

UNCAC

Consequences of acts
compensation for damage
(Articles 34, 35)

of

corruption; Sections 24 and 25 of the Contracts Act 1950
provide for the nullification of an agreement
if certain aspects of it were unlawful.
Furthermore, company registrations may
be revoked upon criminal conviction. The
Ministry of Finance has established a register
of blacklisted firms, which currently comprises
3-4 companies.
According to Section 426 of the Criminal
Procedure Code, a court may issue an order
against a convicted person to pay compensation
to the victim of the offence.
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UNCAC

Specialized authorities
coordination
(Articles 36, 38, 39)

and

inter-agency MACC, which has 20 branches in Malaysia, is
the lead agency responsible for the detection,
prevention and investigation of corruption
offences under MACCA. Reports of corruption
can be filed at MACC through various channels.
The institutions most relevant to the fight
against corruption are the:
•
the MACC;
•
the Attorney General’s Chambers;
•
the Royal Malaysia Police (“RMP”);
•
the Royal Customs and Excise
Department;
•
the FIU of BNM;
•
the Ministry of Foreign Affairs;
•
the Public Service Department; and
•
the Judiciary.

UNCAC

Extradition
(Article 44)

Malaysia uses the list or descriptive approach
to determine extraditable offences. UNCAC
offences are extraditable due to their threshold
period of imprisonment or punishment (not
less than one year or death).
Malaysia accepts requests for extradition
from treaty or non-treaty partners and could,
in principle, accept the Convention as the
legal basis for extradition upon the Minister
issuing a special direction under section 3 of
the Extradition Act 1992. No requests have
been received or made by Malaysia solely on
the basis of UNCAC. Malaysian law gives the
Minister of Home Affairs discretion not to
extradite citizens.
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Malaysian law gives the Minister of Home
Affairs discretion not to extradite citizens.
Section 49(2) of the Extradition Act obliges the
Minister of Home Affairs to submit the case
to the Public Prosecutor with a view to having
the criminal prosecuted under Malaysian law,
though there is no binding requirement on the
Public Prosecutor to undertake the prosecution.
The obligation to prosecute a national where
extradition is refused (aut dedere aut judicare)
is not established in all of Malaysia’s bilateral
treaties. Malaysia has extradited a national in
one non-corruption related case, but has never
prosecuted a national in lieu of extradition.

UNCAC

Transfer of sentenced persons; transfer of The International Transfer of Prisoners Act
criminal proceedings
2012 governs the transfer of prisoners with
(Articles 45, 47)
foreign States. Due to its recent enactment,
there have been no such cases.

UNCAC

Mutual legal assistance
(Article 46)

UNCAC

Law
enforcement
cooperation;
joint Malaysia is party to a number of mechanisms
investigations; special investigative techniques and networks against corruption and money
(Articles 48, 49, 50)
laundering at the regional and international
level. Malaysian law enforcement authorities
cooperate internationally through direct interagency contacts, MOUs, the inspector general
of police, and channels like INTERPOL,
ASEANAPOL and the Egmont Group.

Malaysia can provide mutual legal assistance in
the absence of a treaty and could, in principle,
apply UNCAC as the legal basis upon the
Minister issuing a special direction under
Section 18 of the Mutual Assistance in Criminal
Matters Act 2002 (“MACMA”).

MACC has cooperated in 38 cases (not involving
formal MLA) with foreign counterparts since
2010. Three liaison officer positions are located
in the MACC, the Central Bank and the RMP.
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UNCAC

Prevention and detection of proceeds of crime The BNM Guideline, AML/CFT- Banking and
(Article 52)
Deposit-Taking Institution (Sector 1) states in
paragraph 13.1.1 that reporting institutions are
required to conduct customer due diligence
on the customer and the person conducting
the transaction. The reporting institutions are
required to:
(a) identify the customer and verify that
customer’s identity using reliable,
independent source documents, data
or information;
(b) verify that any person purporting to
act on behalf of the customer is so
authorised, and identify and verify the
identity of that person;
(c) identify the beneficial owner and
take reasonable measures to verify
the identity of the beneficial owner,
using the relevant information or
data obtained from a reliable source,
such that the reporting institution
is satisfied that it knows who the
beneficial owner is; and
(d) understand and, where relevant,
obtain information on, the purpose
and intended nature of the business
relationship.
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UNCAC

Measures for direct recovery of property;
Mechanism for recovery of property through
international cooperation in confiscation;
International cooperation for purposes of
confiscation; Special cooperation; Return and
disposal of assets
(Articles 53, 54, 55, 57)

Based on the presentation by Mohd Shukri
Abdull, Deputy Chief Commissioner (Operation)
of MACC on Asset Recovery and the efforts of
MACC, Malaysia has adopted a 4 asset recovery
strategies which are:
(a) Specialised/dedicated
AMLA Division;
(b) High Level Task Force;
(c) Forensic and Financial expertise; and
(d) Joint Operations.
Malaysia, through MACMA provides and
obtains international assistance in criminal
matters, including the recovery of property in
respect of a serious offence or a foreign serious
offence. For example, Section 37(3) of the
MACMA states that the Attorney General may
direct that anything seized be immediately sent
to the appropriate authority of foreign country
concerned.
Additionally, MACC has bilateral agreements
with:
(a) Anti-Corruption Bureau Brunei;
(b) Komisi Pemberantasan Korupsi
Indonesia;
(c) Corrupt Practices Investigation Bureau
Singapore; and
(d) Independent Commission Against
Corruption Hong Kong.
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